1 
. 
ä 


* e 
8 = 


—— | 
| | A* AI - 
N 
| | INTO THE 
USE and PRACTICE. 
| | Ga 
1 
AMONG THE 


GRE E E S and ROMANS; 


E 


th 
* 


From. whence the Origin of the ENGLISH Jury: 
may probably be deduced. | 


_——____ 


IN THREE PARTS. 


— 


2 


— — — 


Tode . « Gxnevorla Tov dnuev h ιννeꝭ,Hdiu dnpIpaTIAY XKATHSHTAL T TATPION X | 
dixagnpor Tonoavle tx rj .. Ariſtot. Politic. lib, ii, c. 12. 


In Præſidium innocentiz conſtituti Judices. Ciceron. Orat. pro P. Sylla ad fin. 


Contra periculoſiſſimas hominum potentias conditioni omnium civium providiſſe, 
Judices, videamini. Id. pro Cælio. | 


— 


— 


By JOHN PETTINGAL, D. op. Af 


Fellow of the SO CIE TV of ANTIQUARIES of LoN DON. 


_— 


bt 


LOND ON: 
Printed for the AUTHOR, by W. and W. STRAnan; | 
And fold by T. Caper, (Succeſſor to Mr. MILL AR) in the Strand. 


3 MDCCLXIX. 
. 


4 4 
- & 1 N 


RITAN 
NICVM 


— m_ _ ada » 1 P | 
as. DAM. 


„ 
2 


** 1 — 


— 


P. Rio C A = - 
S the Subject here offered to the Public is new, 
A and perhaps was never before conſidered in the 

Light in which it now appears, it may ſeem 

n y to make ſome Apology for hazarding private 
Thoughts in ſupport of an Argument that differs. from 
the Opinion hitherto received, and taken for granted even 
by the moſt learned. But be that as it may What is here 
advanced, is an Enquiry propoſed to the Erudition and 
Criticiſm of the learned Reader, What was the preciſe © 


Signification of the Words An, in the Greek Orators, 
and Judices in the Roman, 


* 
8 
„ 
„ "Wor 


The common Acceptation of theſe Words, and the 
Idea generally annext to them, is that of Preſidents of 
Courts, or, as we call them, Judges; as ſuch they are 
underſtood by Commentators, and rendered by Critics. 
Dr. Middleton in his Life of Cicero expreſsly calls the 
Judices, Judges of the Bench: And Archbiſhop Potter, and 
in ſhort all modern Writers upon the Greek or Roman 

a 2 


Orators, 


iv renn 


Orators, or Authors in genera}, expreſs daga and Juices 
by ſuch Terms as convey the Idea of Prefidents in Courts 
of Juſtice. The Propriety of this is doubted. of, and hath 
given Occaſion for this Enquiry ; in which is ſhewn, from 
the beſt Greek and Roman Authorities, that neither the 
Jzare of the Greeks, or the Judices of the Romans, ever 
Ggnified Prefidents in Courts of Fudicature, or Judges of 
the Bench; but on the contrary, they were diſtinguiſhed 
from each other, and the Difference of their Duty and 
Function was carefully and clearly pointed out by the Ora- 
tors in their Pleadings, who were the beſt Authorities in 
thoſe Caſes, where the Queſtion related to Forms of Law 
and Methods of Proceeding in judicial Aﬀairs and criminal 
— 


The Preſidents of the Courts in criminal Trials at 
Athens, were the nine Archons, or chief Magiſtrates, of 
which whoever preſided was called u dag, or Pre- 
dent of the Court. Theſe nine preſided in different Cauſes 
peculiar to each Juriſdiction. The Archon, properly 
ſo called, had belonging to his Department, all pupillary 
and heritable Caſes ; the aa or Rex Sacrorum, the chief 
Prieſt, all Caſes where Religion was concerned; the Pole- 
marchus, or General, the Affairs of the Army and all 

| military 
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military Matters; and the fix The/motherz, the other ordi- 


nary Suits. 


Wherever then the av dung or judtial Men are 
addreſſed by the Greek Orators in their Speeches, they are 
not to be underſtood to be the prefding Magiftrates, but 
another Claſs of Men, who were to enquire into the State 
of the Cauſe before them, by Witneſſes and other Methods 
of coming at Truth; and after Enquiry made and 
Witneſſes heard, to report their Opinion and Verdict to 
the Prefident, who was to declare it. 


The ſeveral Steps and Circumſtances attending this judi- 
cial Proceeding are fo ſimilar to the Forms obſerved by 
our Jury, that the learned Reader, for ſuch I muſt ſup- 
poſe him, cannot doubt but that the Nature, Intent, and 
Proceedings of the Amna5yp.o among the Greeks were the 
fame with the Engliſh Jury; namely, for the Protection 
of the lower People from the Power and Oppreſlion of the 
Great, by adminiſtring equal Law and Juſtice to all Ranks; 
and therefore when the Greek Orators directed their 
Speeches to the Arche Amara, as we ſee in Demoſthenes, 


Aiſchines, and Lyſias, we are to underſtand it in the ſame 
Senſe 


— 
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Senſe as when our Lawyers at the Bar ſay, Gentlemen of the 
Jury. 

So likewiſe among the Romans, the Judices, in their 
Pleadings at the Bar, never ſignified Judges of the Bench, 
or Prefidents of the Court, but a Body or Order of Men, 
| whoſe Office in the Courts of Judicature was diſtin& from 
that of the Prætor or Judex Qu æſtionis, which anſwered 
to our Judge of the Bench, and was the ſame with the 
| Archon Or nyepuy duc up of the Greeks : Whereas the Duty 
of the Judices conſiſted in being impannelled, as we call 
it, challenged, and ſwore to try uprightly the Caſe before 
them; and when they had agreed upon their Opinion or 
Verdict, to deliver it to the Preſident who was to 1 
noumcè it. 


This kind of judicial Proceſs was firſt introduced into 
the Athenian Polity by Solon, and thence copied into the 
Roman Republic, as probable Means of procuring juſt 
Judgment, and protecting the lower People from the 
Oppreſſion or arbitrary Deciſions of their Superiors. 


When the Romans were ſettled in Britain as 4 Province, 
they carried with them their Jura and Inſtituta, their 


Laws 
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Laws and Cuſtoms, which was a Practice eſſential to all 
Colonies ; hence the Britons, - and other Countries of Ger- 
many and Gaul, learned from them the Roman Laws 
and Cuſtoms; and upon the Irruption of the Northern 
Nations into the Southern Kingdoms of Europe, the 
Laws and Inſtitutions of the Romans remained, when 
the Power that introduced them was withdrawn: And 
Monteſquieu tells us, that under the firſt Race of Kings 


in France, about the fifth Century, the Romans that 


remained, and the Burgundians their new Maſters, lived 
together under the ſame Roman Laws and Police, and 
particularly the ſame Forms of Judicature . How rea- 
ſonable then is it to conclude, that in the Roman Courts 
of Judicature continued among the Burgundians, the Form 
of a Jury remained in the ſame State it was uſed at 
Rome. It is certain, Monteſquieu, ſpeaking of thoſe. 
Times, mentions the Paires or Hommes de Fief, Homagers 
or Peers, which in the ſame Chapter he calls Juges, 
Judges or Furymen +: 80 that we hence ſee how at 


La loy des Bourguinions veut que chaque Bourguinion fut recu en qualitè de Hote 
chez un Romain — De l' Eſprit des Loix, liv. iii. c. 9. Dans le commencement 
de la premiere (Race) il y avoit dans les villes a peu pres la meme adminiſtration que 


chez les Romains; les corps de Bourgeoiſie, un Senat, de cours de Judicature. De 
YEfprit des Loix, liv. xxx. ch. 11. 


+ Un des paires, ou homme de fief——Les juges ou paires, Id. liv, xxviii. ch. 27, 
that 
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that Time the Hommes de Fief, or Men of the Fief, were 
called Peers, and thoſe Peers were Juges or Jurymen. 
Confeſſor Pers de la Tenure, the Peers of the Tenure, or 

Homagers, out of whom the Fury of Peers were chaſe, 
to try a Matter in diſpute between the Lord and his Te- 
nant, or any other Point of Controverſy in the Manor. 
So likewiſe in all other Parts of Europe, where the Roman 
Colonies had been, the Goths ſucceeding them, continued 
to make uſe of the fame Laws' and Inſtitutions, which 
they found to be eſtabliſhed there by the firſt Conquerors. 
This is a much more natural Way of accounting for the 
Origin of a Jury in Europe, than having Recourſe to the 
fabulous Story of Woden and his ſavage Scythian Com- 
panions, as the firſt Introducers of ſo humane and benefi- 
cent an Inſtitution. This e e Wl ee Third 
Part of this Tract. Min 543 ether: gen l 


As the Trial by Jury was founded'i in vn; wah con- 
trived both in the Grecian and Roman Polity, as a Guard 
and Protection of the lower People againſt the Power and 
arbitrary Judgments of their Superiors, the Reader perhaps 
will not be diſpleaſed to ſee by what Steps this Liberty 


? R 3 F-A C ©. ix 
was deſtroyed at the End of the Roman Commonwealth, 
and Deſpotiſm gaining Ground through all the Roman 
Empire, begun by the Lex Regia under Auguſtus, and 
thence by Means of the Civil Law, conveyed from Time 
to Time through all the Gothic Settlements, fo as at laſt 
to eat out the Vitals of Liberty and its Companion a Jury, 
and eſtabliſſi b, lee the Will of the Prince 
in its Room. | 

ni-22n5cagh; ** * | 
n was the!Caſe 2 the Civil Lair was received 
ints-the-Gothic Governments, which, with the Aſſiſtance 
of the Canon Law in latter Times, compleated that deſpotic 
Form of Government” which (prevails now in the greateſt 
Part of - Burope: It was upon this Account that our pru- 


dent Anceſtors, at the Time that the Prince (Henry III.) 


claimed" abſolute - Power, were upon their Guard not to 
admit it in any Shape into our Conſtitution or Polity ; 


wiſely foreſering that if it was onet to become any Part of 


the Law of the Land, the Deſpqtiſm of the Prince would 
ſoon fbllow, and Liberty and upright Judgment give Way 
to the arbitrary and perhaps corrupt. Deciſious of the Prince 
ar bus Delegates ; that if once che Civil Law, like a Ser- 


pent, got it Head in qu Judicature, the whole d 
would ſoon follow, 


b | Hence 
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Hence it is that the Gothic Nations, which, under their 
own Laws and Inſtitutions, derived from the happy Times 
of the Commonwealth of Rome, enjoyed equal Law and 
a popular Judgment, are now, by means of the Civil Law, 
at the Mercy of abſolute Princes, and the arbitrary Deci- 
ſions of their Emiſlaries.---England alone, with its Depen- 
dances, ſtands hitherto unmoved by all the Attempts made 
to introduce the Civil Law, and unſhaken by all the Tem- 
peſts raiſed againſt Juries and popular Judgments in thoſe 
Reigns that had an evil Eye to the Liberties of the 
People. Here it is that the natural Rights of Man- 
kind, that were forced to fly before the Face of Tyranny 
and the Sword of arbitrary Power, have ſheltered the 
Storm, and found Refuge and Protection: Here it is 
that the ſcattered Remains of Roman and Gothic Liberty, 
caſt out of the deſpotic States of Europe, are united; and 
make one venerable Body Politic, to remain a Mo- 
nument to them of thoſe Bleſſings they have loſt, and 
a conſtant Leſſon to us, to be thankful for the Happi- 
neſs we enjoy under a virtuous Prince, who by. the 
Principles of the Revolution, on which the Succeſſion 
of the Houſe of Hanover was built, is the declared 
Patron of equal Law, juſt Judgment, and legal Liberty. 


As 
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As the Uſe and Practice of a Jury is diſcoverable in the 
Saxon, Salique, Ripuarian, and Burgundian Laws, which 
they had learned from the Roman Colonies that had been 
ſettled in the Countries they had over-run, and which the 
Conquerors enjoyed in common with the Conquered *, it 
has given Occaſion to exhibit a ſhort View of our Conſti- 
tution; as founded in the feudal Syſtem, the Laws of 
which were the Origin of our unwritten Cuſtoms, called 
by the Name of the Common Law, by which the recipro- 
cal Duties of the Governor and Governed were ſtated, the 
Right of Judicature ſettled in the Peers of the Tenure, or 
Homagers, (paires, ou hommes de fief) and the Liberty of 
the. Tenant guarded againſt the Will and Pleaſure or Inva- 
fion of the Lord of the Fee: Which wiſe Inſtitution, be- 
yond all Doubt, took its Riſe, in the Northern. Nations, 
as well as our own Country, from the Roman Manner of 
Judicature, by a Jury under the Republic, and which 
their Colonies had introduced into their Conqueſts. 


Upon the whols, we may obſerve the venerable Anti- 


quity and Excellence of our Jury, founded originally in 
the Nature of Man, with reſpect to the Rights of juſt and 


De I Eſprit des Loix, liv, xxx. c. 17. 


b 2. | equitable 
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equitable Judgment ; admitted firſt by the Grecians, as 
Part of their Polity, imitated and improved by the Romans, 
under their Republic, and propagated through Europe by 
their Conqueſts and Colonies ; ſo that equal Juſtice and 
Judgment, aſter being in Poſſeſſion of almoſt all the civi- 
lized Parts of Europe, but now driven out by Deſpotiſm 
and abſolute Power, have at length fixed their Tribunal 
in its higheſt Perfection among us any, and made che 
judicial Conſtitution of England at nr che _ and 
eee e 100 I fa: 
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By way of enfivening a Gothe, w which apt noo 
be to the Toſte of erery Reader, there are interſperſed 
ſome critical and philological Obſervations, which will 
throw a new Light on ſome antient Cuſtoms and Signifi- 
cation of Words relative to the preſent Aj oo 1977 Bf 


Upon the whole, the Greek and Roman Writers, b 
Orators eſpecially, will be read with greater Preciſion and 
Exactneſs, when it is known that the Judices of the one, 
and the Anga, of the other, related not to the Judges of 
the Bench, or Prefidents of Courts, but to what we call 
a Jury. In this View, the Reader will ſee the Propriety 

H | of 
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of the ſeveral Terms, Ceremonies, and Cuſtoms, when 
applied to them, which hitherto have paſſed unnoticed, 
becauſe they have been miſunderſtood to belong to the 

Preſidents He will be pleaſed to find the glorious Cha- 
racteriſtic of this Nation, a Jury, to be originally founded 
in the Liberty of Greece, and handed down to us through 
the Channel of the Commonwealth of Rome, and the 
Oolonies planted in their Conqueſts. He will feel a ſecret 
gatisfaction, when he obſerves that the Conſtitution of an 
Engliſh Fury is at this Day the beſt, and perhaps the only 
Comment that can explain the Nature and Ceremonial of 
judicial Proceſs in criminal Cafes, mentioned in theſe Qra- 
tors. He will likewiſe reflect, that the Commentators 
upon thoſe Wricers, who do not diſtinguiſh the Awaca: 
from the Archon, che Jury from the "Judge, and con- 
found: the Circurmſtances and Character poculiar to the 


one, with the Properties and Forms. belonging to the 
other, can never be ſaid to underſtand the Authors them - 


ſelves, or be able to make chem te be underſtood by 
others. But if we compare the Grech Bag and: the Ro- 
man Judices with an Engliſh Jury, we ſhall find the 
Forms and Ceremonies attending each to be nearly the 
fame, allowing for the Differenèe of an Athenian and 
Roman from an Engliſh Government; and that the chuſ- 


ing 


r 


ing them upon every Cauſe, the Challenge, the Oath of 
Office, Conſultation, and Verdict, did not, could not 
belong to the preſiding Magiſtrate, but to an Inſtitution 
of a Body of Men provided by the State to enquire into 
the Rectitude or Obliquity of an Action, and to make 
their Report, for Acquittal or Puniſhment; all which 
will be ſeen more at large in the Tract itſelf, which will 
ſupply abundant Proof of the Diſtinction between the Amaga: 
or Judices, and the Preſidents of the Courts in Greece 
and Rome; and that the firſt, with regard to the Intent 
and Deſign of their Inſtitution, Duty, and Forms of Pro- 
ceeding, acted upon the ſame Principles as our Jury. 


This being the Plan of the following Tract, it is ſub- 
mitted with great Deference to the Judgment and Can- 
dour of the learned Reader, who, if he thinks he meets 
with any Over-ſight or Miſtake in the Conduct of the 
Argument, is deſired to conſider how liable a Traveller 
is to go a little out of his Way in a ſtrange Road, where 
he has no Path to follow. 8 
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The Novelty of the Subject, it is therefore hoped, will 
be an Excuſe for any Errors, if ſuch be found, in the 
Management of it; and the candid Reader will give all 
reaſonable Allowance to the fr/# Arrangement of ſuch a 
Variety of Materials, which never were brought. into one 
Structure before, or ever found themſelves in ſo near a 
Situation to each other. However, if after the Peruſal of 
what is here preſented him, he finds any Information or 
Entertainment, it is hoped he will not think his Time 
* loſt or . | 
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ing them upon every Cauſe, the Challenge, the Oath of 
Office, Conſultation, and Verdict, did not, could not 
belong to the preſiding Magiſtrate, but to an Inſtitution 
of a Body of Men provided by the State to enquire into 
the Rectitude or Obliquity of an Action, and to make 
their Report, for Acquittal or Puniſhment; all which 
will be ſeen more at large in the Tract itſelf, which will 
ſupply abundant Proof of the Diſtinction between the Amara. 
or Judices, and the Preſidents of the Courts in Greece 
and Rome; and that the firſt, with regard to the Intent 
and Deſign of their Inſtitution, Duty, and Forms of Pro- 
ceeding, acted upon the ſame Principles as our Jury. 


This being the Plan of the following Tra, it is ſub- 
mitted with great Deference to the Judgment and Can- 
dour of the learned Reader, who, if he thinks he meets 
with any Over-fight or Miſtake in the Conduct of the 
Argument, is deſired to conſider how liable a Traveller 
is to go a little out of his Way in a ſtrange Road, where 
he has no Path to follow. | 
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The Novelty of the Subject, it is therefore hoped, will 
be an Excuſe for any Errors, if ſuch be found, in the 
Management of it; and the candid Reader will give all 
reaſonable Allowance to the fr/# Arrangement of ſuch a 
Variety of Materials, which never were brought. into one 
Structure before, or ever found themſelves in ſo near a 
Situation to each other. However, if after the Peruſal of 
what is here preſented him, he finds any Information or 
Entertainment, it is hoped he will not think his Time 
9 loſt or n | | | 
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for c . read choſe.. * WM "hs 1 

for ſwear, read ſware, , F 

for of, 2 | L x III 
atbard, * | N 

dele ſac and ſake and. „ {41 110 1 1971 18. 

note, for poſſident, b 

at the Bottom, inſtead of, this f Ame, read in lar 
Orat. pro Plancio. 

read conſidere. 

dele grand. 

for thither, read hither, 

in the note, for Zeus, read Axe 

for in, read into. 

— 7 monk 

or Jurymen, re Furyman, 

for obetts, read ſocits, 

read decuriatio, 


note, read fide juſſorem. 


for eum, read cum, 


AN 
E NQUIR V 
INTO THE 
USE and PRACTICE of JURIES 


AMONG THE GREEKS, &c. 


: Perſon and Property ſo far ſecured, that no Injury under 
Pretence of Law can be done to one or the other, but by 

the Conſent and Approbation of Twelve Men of his own Rank, is 
the greateſt Happineſs that can belong to a Subject, and the moſt va- 
luable Bleſſing that can attend Society; for by theſe Means, the Poor 
ſtands in no Fear of Oppreſſion from his Governor or powerful Neigh- 
bour, and the Hands of the Great are tied up from diſturbing the 


T HE Privilege that every Engliſhman enjoys of having his 


Public by making Inroads upon the Eaſe and Property of Indi- 


viduals below them—So that the Powers of each in their teſpective 
Stations, are hereby happily direted to carry on one and the ſame 
End, the Peace, Order, and good Government of the Whole. 


This Inſtitution of a Fury does not ſeem to have been the Growth 
of any one Place, or founded in the Genius or peculiar Mode of Go- 
vernment of any particular People; but to * the fair Offspring of 

B natural 
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2 AN ENQUIRY INTO THE 


natoral Juſtice, and the Reſult ef Humanity and-Tenderneſs in Gif 


poſing of the Life and Property of Individuals; which appeared even 
in the ancient civilized Nations in Proportion to the Senſe they had of 


Liberty, Equity and Fortitude, I ſay Fortitude, becauſe Ariſtotle ' 


ſeems to cogfider at Diſpoſition of the Mind pg"the natural Foun- 


dation and firſt Principle of Liberty, and therefore obſcrves, © that the 
cold European Nations, having greater Courage and Strength of Body 


than Mind, were, for the moſt Part, a free People; whereas the 


* Aſiatics, who were endued rather with the Accompliſhments of 
the Miod than the Powers of the Body, bad more Ingankity but leſs 
Courage, and therefore always lived in Slavery under arbitrary Power. 
gut the Greeks by their Situation being placed between theſe two Ex- 
** tremes, partook of the Excellencies of both, being a free People, by 
their Spirit and Courage, and well ſkilled in the Arts of Government 


6 by their, Acuteneſs and Underſtangiog “, . — 


How far this Compliment to his Country was true I ſhall not * 
but applaud his Patriotiſm. However, certain it is, that the Northern 
European Nations have always breathed the Spirit of Valour and Li- 
beriy, while the Afratics and other Natives of the warmer Climates, 


have ever lived under Oppreſſion and Tyranny: And it is remarkable, 


that their Country hath always been repreſented as the Soil where we 
are to look for the Origin of Deſpotifm from the earlieft Times + ; all 


2 Ta yay « &y Tois uxgors Towros then 25 mips Thy Eupen, Vous Hur £55 e dj, 
erJurrips x3 TEXVns, derte ehevfepa prev dla paarnov, amohiTala dt, r W).1TEOv 
aN α duvzueu'—Ta di meer T1 AC,, dravorling jury, Kai TEXVIXG THY Wuxnv, abuuc 
de, diomtę apy,opmeve Ke dourevorla draveAt, To ds Tw EnAnvoy Yes womep hte, KATH. 


rus rerug, BTWS af fr N- ag ever xa avontixeovy egi dromeg he v 
darth, x HHν,mu rohr HE, &. Ariſtoteles Tloairix, lib. vii, c. 7. 


+ 1 Samuel, chap, viii. ver. 10. to 18. 
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which was probably owing to Plenty, Indolence and Luxury, which 


1 NT are the Effects of warm and enervating Climates. 


What was thus at firſt the Effect of Equity and a tender Dial to 
the Life and Property of Man as a Dictate of Nature, improved per- 
| haps by Climate and Conſlitution, by Degrees became extended and 
enlarged by ſuch ſalutary Additions, as to grow into a fundamental 
Principle in the Conſtitution of ſeveral States; and it is obſervable, 
that where this Method of Trial by many in any degree obtained, 
there public Liberty was cheriſhed ; which is the Reaſon why we never 
find this Inſtitution in any deſpotic Government either antient or mo- 
dern; for indeed, how could the deliberate and free Judgment of 
many be admitted in this Caſe, in a State where every Thing elſe was 

determined by the abſolute Will of One. | 


This likewiſe I apprebend to be the Reaſon why the Gothic Model 
of Government in Europe by Degrees diſappeared as the Civil Law 
prevailed ; for the Civil Law was as it were the Harbinger of arbitrary 
Power, and where it was admitted, it paved the Way for abſolute 
Government, and overturned all the Bulwarks of Liberty that had 
been introduced by feudal Eſtabliſhments. This likewiſe was the 
Reaſon why the Canon Law (great as the Diſlike was at firſt between 
them) came at laſt to adopt in ſome Caſes the Maxims of the 
Civil Law, becauſe the Papal Encroachments in the Church could not 
have a better Baſis and Foundation than thoſe Laws, which were cal- 
culated to eat out and conſume the Civil Liberty of the State *. It 
was from Apprehenſions of this Junction that our Anceſtors made that 
noble Stand agaioſt the formal Admiſſion of the Civil Law, in any 


* Pontificiis canonibus inde deſumptis. Selden. ad Fletam, 


3 Shape 
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Shape or in any Caſe into our Conſtitution ; for when the | Biſhops 
would have introduced the Legitimation of Baſtards, grafted on the 
Civil Law, if the Parents ſhould afterwards be married to each other, 
what faid the Barons una voce at the Parliament of Merton, 
20 Hen. III. Nolumus leges Angliz mutare, We will not change the 
Laws of England *. Very juſtly ſaid, and why? Becauſe this Inno- 
vation (whether proper or not in other reſpects, I ſhall not ſtay to 
enquire) would introduce the Maxims and Practice of the Civil Law 
into this Kingdom, which they plainly ſaw from this Beginning would 
inſinuate itſelf farther, ſo as in Time to eat out the Vitals of our 
Common Law, and ſettle itſelf in its Place : The Conſequence of 
which would be, that the Civil Law once obtaining here, our Politics 


would be influenced by the Spirit of that Law, and our Liberty and 
- venerable Conſtitution ſoon give way to Deſpotiſm and arbitrary Power. 
Such was the noble Stand in behalf of Liberty made ſo long ago as 
the 20 Hen. III. one of the moſt deſpotic Reigns in our Hiſtories, —It 
is to be obſerved here, that the Biſhops propoſed the Admiſſion of the 
Civil Law in this Caſe, becauſe it had been already received by the 
Canon Law; and if it could once find its Way into our Juriſprudence, 
our whole Conſtitution would have been changed into the arbitrary 
Power of the Prince, ſeconded by the Decifions of the Clergy, who 
were then not only the Miniſters of State, but the Judges on every 
Bench, and the Advocates at every Bar T. But after all the Attempts 
of the Clergy to make the Civil and Canon Law the Municipal Law 


* Et rogaverunt omnes Epiſcopi — ut conſentirent quod nati ante matri- 
monium eſſent Jegitimi, ſicut illi qui nati ſunt poſt matt imonium, quantum ad ſuc- 
ceſſionem hereditariam, quia Eccleſia habet pro legitimis; et omnes Comites et 
Barones una voce reſponderunt, Quod nolunt leges Angliz mutare, quæ hucuſque 
uſitatz ſunt et approbatæ. Statut. Merton, cap. . 


+ Nullus clericus nifi Cauſidicus Guliel. Malmeſburiens, 


of 
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of: 55 Fopotrys: 8 and 71 Laws of . got the better 


Eftablicment of the Cieil Low, it was ooly a Pretence 1 to introduce 
the Canm Law, and under the arbitrary Maxims of one, in Matters of 
Civil Government, to ſettle a ſpiritual Tyranny in the Church by the 
other: So that Selden obſerves, that when the Lords in the Cafe above 
rejected the Civil Law, they at the fame Time declared againſt the 
Canon Law, and faid, Nolumus leges Angliæ mutare legibus Cæſareis, 
ſeu. quod idem eſt pontificiis canonibus inde deſumptis. We will not 
change the Laws of England for the Civil Law, or, which is all one, 
' the; Canon Law derived from thence ;. for the Intention and Spirit of 
both Laws tended to one and the ſame End, the Introduction of ar- 
bitrary Power in Church and State. This mutual Connection and Sup, 


port of each other, Selden compares to the Serpents that twine about. 


each wow on the W bl N 8. 


It was ede on this ſame Account that King Stephen by the 
Advice of his Council forbad, by publick Edict, the retaining the 
Laws of Italy brought into England, as we are told in the Preface of 
Coke's Reports, lib. viii. out of Bacon; and John of Saliſbury, temp. 
Hen. II. lib. viii. c. 22. de nugis Curialium, ſays, Alios vidi qui legis 
libros deputant igni, nec ſcindere verentur ſi in manus eorum perveni- 
rent Jura vel Canones. Tempore regis Stephani a regno juſtæ ſunt 
leges Romanz quas in Britanniam Domus venerabilis Patris Theobaldi 
Britangiarum Primatis aſciverat—Ne quis etiam libros retineret edicto 
regio prohibitum eſt, et Vaccario noſtro indictum Silentiom ; ſed Deo 


Seld. ad Flet, velut fere angues invicem Caducei Mercuriali complicantur— 
| a | faci- 


—— 


3535 r —— 2 r 


- 2 — > — . 
2 


- err 9 2” 046.9 


* „„ 


_— . 4 — 
— 9 ** % * „ — —_— — 


6 AXN ENQUIRY INTO THE 


faciente eo magis virtus legis invaluit, quo eam ampkus nitebatur im- 


. pietas infirmare — Where we may obſerve, that he ſpeaks of the Inſult 


offered to both Laws Jura et Canones, but by Dev faciente and the 
imtietas here mentioned, he has been thought to intend the Canon 
Law only, which God ſo far let as to difappoint the Defign 
of the wicked. ; 


It is to be confeſſed, that this is very much the Fi of thoſe 
at that Time that ſpoke of the Canon Law as almoſt divine. But by 
Bacon calling them above the Laws of Traly, which Sariſburientis 
calls Leges Romanæ, it is moſt probable that they were underſtood: to 
be the Civil Law, becauſe Leges Italiæ could not be ſo properly applied 
to the Canon as to the Civil Law, eſpecially as they:related more ichme+« 


| diately to a Country, Italiæ; which could not with the fame Pg 


be ſaid of the Laws of the Church. 


in the cloſe Roll, 19 Hen, III. there is the following Order: 
Major et Senatus per totam civitatem London, clamari faciant et firmi- 
ter prohiberi, ne aliquis Schelas regens de Legibus, in eadem civitate 
de cetero ibidem leges doceat, et fi aliquis fuerit hujuſmodi Scholas 
regens, ipſum fine dilatione ceſſare facient. Teſt. R. apud Baſing. 
11 Die Decembris . Now this Circumſtance of teaching Laws in 
Schools, ſeems to fix the Meaning of the Laws here mentioned to the 
Civil Law, becauſe theſe were taught in Schools at that Time; but we 
never read of Schools of the Canon Law, at leaſt fo early. 


It is to be obſerved, that this Order to the Mayor and Corporation 


of London to prohibit Schools of Law was the Year before the Sta- 


tute of Merton abovementioned, which was the 20 Hen, III From 


q © 


* hs Selden's Review about Tithes, at the End, 


whence 


USE AND: PRACTICE OF JURIES, &. 7 


whence aye y fairly conclude, that the Laws forbidden to be taugh: by 
Order of the King and Council, were the ſame Laws, that is, the Civil 
Law, which the Vear after was oppoſed and rejected by Parliament. 
We ſee likewiſe this fame Spirit declaring againſt the Admiſſion of 
the Civil Law, in Matters before the Judicatory of Parliament in the 
deſpotic Reign of Richard II. In the eleventh Year of that King's 
Reign, when the Lords Appellants demanded Judgment, the King 
and his Miniſters joingd the Profeſſors of the Civil Law (as favourable 
perhaps to the King“ s arbitrary Pretenſions) to the common Lawyers, 
to be Counſellors in the Appellants Caſe before the Parliament—a quels 
tempe les Juſtices et Sergeants et autres Sages du Loi de roialm et aux- 
int les Sages de la Ley Civil furent charges par le Roy de donner leur 
loial Conſcil, &c. ſays the Record ®. By whom it was anſwered, that 

the Appeal was. not. laid according to the Order that was required by 
the one Law, or the other, i. e. the Common or Civil Law, —Diſoient 
que meſme l appele ne fuſt pas fait ne afferme ſolonque l Ordre que 
T. une loy ou I autre requireit. Upon which the Lords refolved— 
That i it was their undoubted Right, that this Cauſe ſhould be tried ac- 
cording to the Law, Courſe and Cuſtom of Parliament, ſeeing that the 
Kingdom of England never was in Times paſt, or as far as the King 
and Lords of Parliament could prevent it, ever ſhould be in Time 


future, ruled or goyerned by the Civil Law; — Pur ce que le roialme 


d' Eogleterre netoit devant ces heures, ne al' entent du Roi notre Seig- 


neut et Seigneurs du Parliament unques ne ſera rule ne _poverps par 
la ley Civil. | 


Whence could all theſe Jealouſies of the Civil Law ariſe from Time 
to Time in the Parliament; Whence could all theſe Declarations 


Rot. Proceſſ. et Jud. 3 Feb. 11 Ric. II, 


| againſt, 
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againſt, and Prohibitions of it proceed, but from the Conſiderations 
of its Maxims being deſtructive of Civil Liberty, too favourable to 
arbitrary Government, and diametrically oppoſite to the Laws, Con- 
ſtitution and Freedom of this Nation; and it was from this Tendency, 
that it was forbid in Spain to be read on Pain of Death. St. Amaud's 


Eſſay on the Legiſlative Power of England, p. 46. 


This Tendency of the Civil Law to root out Liberty and eſtabliſh 
arbitrary Power in the Prince, was the Inducement to ſome of our 
Kings to try to introduce the Civil Law for that Purpoſe, as we are 
told by Forteſcue.—Satagentes proinde leges Civiles ad Angliz regi- 
men producere . We are likewiſe told by Selden + that Groſtete, 
Biſhop of Lincoln, wrote a Treatiſe by way of Letter to Walter de 
Raleigh, Chief Juſtice of the King's Bench, deſiring he would give 
his Aſſiſtance to have the Law of England changed for the Civil Law 
in the Caſe of Baſtardy before mentioned, at the Parliament of Mer- 
ton; and Sir Edward Coke, 3d Inſtitute, obſerves, that William de 
Ia Pole, Duke of Suffolk, in the Reign of Henry VI. endeavoured to 


get the Civil Law eſtabliſhed here, as a Meaſure ſuitable to abſolute 


Government, which was the Occaſion of Forteſcue, Chief Juſtice, 
writing his Book De laudibus legum Angliz, in Defence and Support 
of the Laws of England, againſt the miniſterial Attempts of that 
Reign to introduce arbitrary Power in the Crown by Means of the 
Civil Law.—And here I ſhall deſire the learned Author of Obſerva- 
tions on the Statutes lately publiſhed, to review a Conjecture of his, 
viz. that this Propoſal of introducing the Civil Law was owing to the 


Poictevin Favourites of Henry III. and that the unanimous rejecting 


it was, Becauſe Fereigners ſhould not bade any Direction of us and our 


Forteſcue de laudibus legum Angliz, cap. 33. + Ad Fletam, c. 9. 
| Laws, 


| USE AND PRACTICE OF.JURIES,; & 9g 


Biſhops, relating to the Admiſſion of the Civil Law into this Nation, 
was owing to the Apprehenſion, that it had a Tendency to eſtabliſh 
an undue Power in the Prince; whereas the Common Law of the 
Land, (huc uſque uſitata et approbata) hitherto in uſe and approved of, 
was founded in Principles of Liberty, and a Check to that Deſpotiſm 
that was cheriſhed and encouraged by the Civil and Canon Law. We 
have thus far ſeen what ſpirited Oppoſition was made to the Admiſſion 
of the Civil Law into the political Government of this Kingdom, and 
for what Reaſon; how far it was ſeaſonable, appears from what fol- 
lowed in other Countries, where the Civil Law was received; for in 
Proportion as that got into uſe, the accuſtomed Law of the Country 
was laid aſide, and arbitrary Power ſucceeded in the Place of Liberty. 
The Truth of this is diſcoverable in moſt States of Europe of the 
Gothic Foundation, but no where more than in Spain, where the Con- 
ſtitution was originally of the Gothic Model, and continued almoſt 
entire even to the Time of Charles V. The Remonſtrances preſented * 
to him at the Time of the Rebellion “ ſhews, that the Conſtitution | 
of Spain at that Time was well nigh the ſame with that of England 
at preſent ; and the Cortes of that Kingdom and the Parliament of 
England reſembled each other in their component Parts, Principles 
and Privileges ſo much, that one cannot but be ſurprized to fee ſuch 
Traces of Liberty and Independency among them in the Begioning of 
the 16th Century, 250 Vears ago, and now nothing but the moſt 
abje& Submiſſion, without even a Wich to be ſet free, The ſame 
Change may be obſerved in France and other Kingdoms of Europe, 
- where the Civil Law obtained; they loſt their Freedom, and the 
Gothic Laws and Gothic Liberty ge hoy ore * gave way to the 


* Sandoval, Hiſt. of the Civil Wars of Spain, lib. iv. 68. 2. 
N C Roman 
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Roman Lam and the abſolute Will of the Prince, which err 
046 wi without Diſguiſe inthe Reign of Leyis A N 


When I fay Raman Low, I mat mean that which was 1 
during the Times of the Common Wealth before Auguſtus, hen the 
Civil Law was founded in good Morality for the Defence and Pro- 
tection of the Public and Individuals, the whole and its Parts; but I 
mean that horrible Syſtem of Law, which grew up and branched into- 
various Evils after the famous Lex Regia in the 6th Year of Auguſtus, 
and U. C. 731. which Period was the End of Liberty, and the 
Beginning of that Deſpotiſm, which has ue ſo much Rain and- 
— in Europe ever ſince. 


The Lex Regis itſelf is not extant ; but by the Grant of the ſame 
Powers to Veſpaſian that had been given by this Law to Auguſtus, 


Tiberius and Claudius, we can cafily diſcover the abſolute Power that 


was veſted by this Law in the Emperors, and by them carried 
from Time to Time wherever they puſhed their Conqueſts, 


The following Inſcription, now remaining in the Lateran, contains 
2 Fragment of the Lex Regia in favour of Mee Ss 


FOEDVSVE. CUM. QvIBV S. VOLET. FACERE. LICEAT, ITA. 
VTI. LICVIT. DIVO. AVG. TI. IVLIO. CAESARI. AVG. TI. 
BERIOQYVE. CLAVDIO. CAESARI. AVG.GERMANICO. + * 


VT1ove. ET. SENATVM: HABERE. RELATIO NEM. FACERE. REMIT- 
TERE. SENATVS. CONSVLTA. PER. RELATIONEM. DISCESSIO- 
NEMQUVE. FACERE. LICEAT. ITA. VTL-LICVIT. DIVO. AVG, TI. 
IVLIO. CAESARI AVG. TI. CLAVDIO. CAESARI. AVG, GERMA- 


NICO. 


VII- 
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-VTIOvE. CVM. EX. VOLVNTATE. AVCTORITATEVE. IVSSV; MAN- 
DATVVE. EIVS. PRAESENTEVE. EO, SEXATVS. HABEBITVR. 
OMNIVM. RERVM. IVS. PERINDE HABEATVR SERVETVR. Ac SI. 
E LEGE. SENATVS, EDICTVS. ESSET. HABERETVRQUVE. 


VTIQyE. Vos. MAGISTRATVM. POTESTATEM. IMPERIVM.'CV- 
© RATIONEMVE. CVIVS. REI. PETENTES. SENATVI. POPVLOQVE. 
ROMANO. COMMENDAVERIT. QUIBVSQVE. SVFFRAGATI- 
NEN. SVAM. DEDERIT. PROMLSERTT. EORVM. courrIs. QVI- 

© BVSQPE. EXTRA. ORDINEM. RATIO. HABEATVR. 


win: El. FINES. POMERII. PROFERRE PROMOVERE. CVM. EX 
REPVBLICA CENSEBIT. ESSE LICEAT, Tra. VTI.'LICVIT. Tl. 
CLAVDIO, CAESARL. AVG. GERMANICO. 


ATI. QYVAECVNQYE. Ex. vsv. REIPVBLICAE. MAIESTATE. DI- 
| .VINARVM. HVMANARVM. PVBLICARVM. PRIVATARVMQVE. 
| RERVM. ESSE CENSEBIT. EI. AGERE. IVS. POTESTASQVE. SIT. 

* ITA. VTI, DIVO. AVG. TIBERIOQVE. IVLIO. CAESARI. AVG. Tl. 
. 8 60 5 5 CLAVDIO. CAESARI. AVG. GERMANICO. FVIT. 


vr avisvs. LEGIBVS. PLEBEIVE. SCITIS. SCRIPTYM. FVIT. 
NE. DIVVS. AVG. TIBERIVSVE. IVLIVS. CAESAR. AVG. TIBERI- 
VSE. CLAVDIVS. CAESAR. AVG. GERMANICUS. TENEREN- 
TVR. TIS: LEGIBVS. PLEBISQVE. SCITIS. IMP. CAESAR. VESPASI- 
 ANVS. SOLVTVYS. SIT. QVAEQVE. EX. QVAQVE. LEGE: ROGATI- 
ONE. DIVVM. AVG. TIBERIVMVE. IVLIVM. CAESAREM. AVG. 
TIBERIVMVE. CLAVDIVM. CAESAREM. AVG. GERMANICVM. 
FACERE. OPORTVIT. EA. OMNIA. IMP. CAESARI. VESPASIANO. 
AVG. FACERE. LICEAT. 


VIVE. QVAECVNQVE. ANTE.'HANC. LEGEM. ROGATAM. ACTA. 
GESTA. DECRETA. IMPERATA. AB. IMPERATORE. CAESARE. 
VESPASIANO. AVG. IVSSV. MANDATVVE. EIVS. A QVOQVE. 

e 2 SVNT. 
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SVNT. EA PERINDE. IVSTA., KA TAO SINT. AC $I. POPVLI, PLE- 
BISVE. IVSSV. ACTA. ESSENT. 


'SANCT10. 


Sl QVIS. HVIVSCE. LEGIS. ERGO. ADVERSVS. LEGES. ROGATIONES. 

 PLEBISVE. SCITA. SENATVSVE. CONSVLTA. FECIT. FECERIT. 

SIVE. QVOD. EVM. EX. LEGE. ROGATIONEVE. PLEBISVESCITO. 

S. VE. C. FACERE. OPORTEBIT. NON, FECERIT. HVIVS. LEGIS. 

ERGO. ID. EI NE. FRAVDL ESTO. NEVE. QVIT. OB. EAM. REM. 

PpOpVLO. DARE. DEBE TO. NEVE. CVI. DE. EA. RE. ACTIO. NEVE. 

IVDICATIO. ESTO. NEVE. QyIS. DE. EA. RE. APVD. SE. AGI. 
SINITO. 

E Gruteri Inſcript. Tit, Cæſarum Imperatorumque, 


| p. 242, et Briſſon. de formulis, lib. ii. p. 154. 
The Power here granted in this Fragment to Veſpaſian was the ſame 

given to the former Emperors there mentioned by the Lex Regia; and 

altho' the Inſcription is not entire, we may ſee by what remains, that 


"the Authority there committed to the Emperor, tho' but a Part of 


what we may ſuppoſe was contained in the whole Law, yet partial as 
it is, it was too much to be truſted to the Management and Diſcretion 
of any human Heart. 


Let us hear Juſtinian, Inſtitut. Tit. 2. ſect. 6. after enumerating 
the ſeveral known Names the Roman Laws were called by according 
to the Authority by which they were paſſed, ſuch as Lex Plebiſcitum, 
Senatus Conſultum, &c. he adds—ſed quod et Principi placuit Legis 
habet vigorem, quum lege regia quæ de imperio ejus lata eſt Populus 


ei et in eum omne imperium ſuum et poteſtatem concedat ; Quodcungque 


ergo, Imperator per Epiſtolam conſtituit vel cognoſeens decrevit, vel 
Edifto præcepit, Legem eſſe conſtat; Hec ſunt que Conſtitutiones ap- 
pellantur. 7 


It 
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It is to be obſerved; that theſe Words are not to be undetſtood as 
the Deſcription given by Juſtinian himſelf, but .they are borrowed by 


him out of Ulpian in Digeſt, Tit. de Conſtitut. Principis, where the 


Words are to be ſeen as a Gloſs on the Lex Regia; whereby it was de- 
clared, in total Breach of the antient Conſtitution, and Subverſion of 
natural Right as it ſtood under the Common Wealth, that from 
thenceforth all Power which before was in the People was conferred 


on and veſted in the' Emperor, whoſe Will and Pleaſure was not _ 


to be Law, but the wy Low. : 


7240 3110 * 


B way of further Replicnios, 5 it is ; added in this "a in 5 of 
Veſpaſian, that he was to be Legibus Solutus ; the Meaning of which 
_ Expreſſion we cannot better underſtand, than from the Roman Law- 


. yers, and Cicero himſelf at the Head of them, who ſpeaking of 


Q. Metellus Pius, - ſays, Quid tam ſingulare, quam ut Senatus Con- 
ſulto, Legibus Solutus Conſul ante fieret, quam ullum alium Magiſtra- 
tum per leges capere licuiſſet . Whence we learn, that Legibus Su- 
. lutus ſignified being diſpenſed with, or not bound by particular Laws. 
So when Auguſtus, and after him Veſpaſian, was ſaid by this Law to 
be Legibus Solutus, he was underſtood not to be bound by thoſe Laws 
that former Magiſtrates were governed by. 


| Zonaras in his Life of Auguſtus takes notice of this Particular, that 

He «cas exempted from the Obligation of Law; i. e. ſays he, He was free 
from all Reſtraint of Law, and ſubje to none T7. This new Preroga- 
tive conferred on the Chief Magiſtrate implies, that it was unknown in 
that State before, where the Supreme Governor, whatever Name he 
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bore andes the different Modes of Government, and even the firſt 


Kings after the Foundation of Rome were made reſponſible to the 
Laws. Tacit. Annal. 3. ſays, Servius Tullius Sanctor Legum fuit, quis 
etiam Reges obtemperarent; and the Reaſon for this Regulation ſeems 
to have been, the undue Exertion of arbitrary Power by the Prince, 
which in the Infancy of the City and State had been aſſumed and ex- 
erciſed by Romulus, as we learn from the ſame Author Nobis Romu- 
lus ut libitum imperitaverat. The ill Conſequences that might ariſe 
from this Example at the Beginning, probably made it neceſſary to 
provide early by Law againſt the Extravagancy of Royal Will and 


| Pleaſure ; and indeed this is ſuch a natural Principle of Self- Defence, 


that we every now and then ſee it peeping out even under the worſt 
of Times among ourſelves. Our own Bracton, tho' in other Reſpe&s 
complaiſant enough to kingly Power, under the Reign of Henry III. 


when the Claim of Prerogative ran very high, was obliged to own 
that the King of England, great as he is, has two Superiors in his 


Kingdom, God and the Law. The King, ſays he, ought nat to be 
under Man, but under God and the Law, becauſe it is Law that makes 
the King. Let therefore the King acknowledge in the Law, that which 
the Law beſtows on him, i. e. Sovereignty and Dominion; for be is not a 
King that rules by bis Will and Pleaſure, but only where he governs ar- 
cording to Law *. This was the avowed Law of the Land—huc- 
uſque uſitata et approbata, as the Barons una voce declared upon an- 
other Occaſion at the Parliament of Merton. This conſtitutional 
Doctrine, Lex facit Regem, and, non eft Rex ubi dominatur voluntas 


et non Lex, ſhews us that our Anceſtors thought, that a King forfeited 


all Right to that Name and Authority as ſoon as he atted by Will and 


lpſe Rex non debet eſſe ſub Homine, ſed ſub Deo et Lege; ; quia Lex Fact Regem; 
attribuat igitur Rex legi, quod Lex attribuat ei, viz. Dominationem et imperium; non 


eſt enim Rex ubi dominatur Voluntas, et non Lex. Bracton, lib. i. c. 8. 
5 Pleaſure 
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Pleaſure in Oppoſition: to Law— And that this was the firf Principle 
of Government among the Athenians, and indeed every free State, we 
learn from Demoſth. c. Meid. p. 98. Edit. Taylor. The Theſmo- 
thetes, ſays he, is not ſimply a Name of a Man, but a Name that 
belongs to the State, which is delegated to him that bears it with 
Powers of Government and Magiſtracy—O vag hefe eV ud erog ap- 


run £54 ovopecs axes Ths Tohews— That is, As long as he fills that Cha- 


racer according to the Intent with which he was inveſted with it, he 
is the Theſmothetes; but wherever he fails in that, he finks again into 
the, private Man.—In like Manner, a King is not a Name that any 
Man has a natural Title to, it is given him by Law: as long there- 
fore as he executes that N ame and Character according to Law, he is 
King, and no longer—Non enim eſt Rex ubi dominatur Voluntas et 
non Lex. Again, lib. 3. de actionibus, cap. 9. ſect. 3. he ſays, Nihil 


aliud poteſt rex, in terris, cum fit Dei Miniſter et Vicarius, niſi id: 


ſolum quod de Jure poteſt No King upon Earth as the Miniſter and 


Repreſentative of God has Power to do any Thing but by Law. This 


was our ancient Conſtitution, and I truſt ever will be to lateſt Poſte- 
Fity. . But to return to the Lex Regia; beſides the deſpotic Power 
veſted by that 3 in the Prince, Appian obſerves, that it was de- 
ſigned to be perpetual ; far as heretofore all the Magiſtrates were annu- 
ally choſe, ſo by this Law, the Prince once inveſted needed no more 
_Ek#ion, Choice, or any new Delegation of. Authority s. Accordingly 
ern | WII” 
This Madness of the People, which had ſuch a rapid Beginning in 
. the Time of Auguſtus as to paſs the Ler Regia, grew to ſuch a 
e by the Time of TR: that man of the Sweets of Li- 


— uo algtetug, n bi 1 eperwvungrrot tr. abus. Appiani Hiſtor. 
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berty that they had been born under, and their Anceſtors had ſacri 


ficed their Lives for, the Chief Men among them ſtrove who ſhould 
be the moſt forward in the Surrender of them; ſo that Tiberius, ar- 
bitrary as he wiſhed to be, felt more for them than they did for them - 


ſelves, and could not help deteſting ſuch vile Neri ed 4 po 


OO CE eee ee o zywol 


SJISZ- wy 


O Homines ad Servitutem paratos r e are theſe Men is 


Upon the Diſcontinuance or rather Decay of this excellent Inſtitution 
of being tried by the Suffrage of many reputable and indifferent Men, 
which was the original Meaning of Fudicia, the Romans experienced 
the moſt dreadful Conſequences of arbitrary Power, when they ſaw | 
their Lives and Fortunes at the Mercy of the Prince as their Judge, 
his Informers. their Acculers, and Aſſeſſors compoſed of ſuch, quibus 
omnia Principum honeſta atque inbonefta laudare mos eft, as Tacitus ſays, 
Men that were ready to approve every Thing done by the Prince, whether 
right or wrong. Such Vermin ripened in the Sunſhine of a Court 


have been the Produce and Peſt of every Age and Nation under Deſ- 


potiſm ever ſince. I call them Vermin, becauſe that Word ſeems beſt 
to deſcribe thoſe who are called by Demoſthenes c. Meid. rv ode purrac 
pos rug 1g, thoſe that creep to great Men; and Tacitus uſes per- 
haps from this Authority the Expreſſion trrepentibus Dominationts Mi- 


niſtris, the creeping Miniſters of Power. Hiſtor. Hb. ii: de Vitello 
Victore; and of Hiſpon. lib. i. annal. he ſays, Szvitiz Principis adrepit ; 


by which Image is repreſented the ſervile, groveling Diſpoſition, that 


fans and flatters the Power and Arrogance of their Superiors. And 


to rivet theſe Chains that anc r are for themſelves, the ſame 


* 
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* Tacit. Annal. lib, iii. 18 
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Annaliſt ſays of this Period Romæ ruere in Servitium, Conſules, 
Patres, Eques, quanto quis in luſt rior tanto magis falſiget feſtinantes; 
At Rome all Degrees of Men flrove who ſhould be theYforemeſf, to ſub- 
mit to Slavery, and thoſe who pere the moſt bonourable ue in this 
Reſbect the moſt infamous. Who an bear with any Degree of Temper 
to read that Declaration from the Mouth of an old Roman to his Prince 
—Tibi, Ceſar, ſummum rerum judicium dit dedere, nobis obſequii gloria 
relicta eft. Tac. Annal. lib. vi. Sir, the Gods have inveſted you, 
abſolute Power, but till have left us the Honour and Glory of 
Obedience. But however offenſive this may appear from the N 
a Roman, yet we mult not forget that it was the Language in Britain 
not long ago. What prepared the Way for this bleſſed State of 
Things, was the unhappy Diſpoſition Auguſtus found the People in» 
tired out with the Miſeries attending Civil Wars, and ready to em- 
brace Peace and Quiet on any Terms. This the artful Prince im- 
proved to his own Advantage, and under the Powers granted by the 
Lex Regia, we are told by Tacitus, be encroached by Degrees upon the 
Authority of the Senate, Magiſtrates and even the Law itſelf, without 
Oppoſition ; for the old Republicans for the moſt Part had been taken off 
either by the Wars or Proſcription, and the Reſt of the Nobility were 
diſtinguiſhed with Places or Penſions, in Proportion as they were aſſiſting 
in eſtabliſhing the Deſpotiſm of the Prince; ſo that thus feeling the Com- 
forts of their new Situation, they were induced to chooſe Slavery will 
Eaſe and Opulence, rather than the Recovery of their former Liberty 
with Difficulties and Danger *, 
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®* — inſurgere paulatim, munia Senatus, magiſtratuum, legum in ſe trahere, nullo 
adverſante cum ferociflimi per acies aut proſeriptione cecidifſent, cæteri nobilium 
quanto quis ſervitio promptior, opibus et honoribus extollerentur; ac novis ex rebus 


auQi, tuta et preſentia, quam vetera et periculoſa mallent. Tacit. Annal. lib, ii. 
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If we had not this Account of the Cauſes of this extraordinary Ap- 


pearance, one, would have been tempted to aſk, how they who a very 


few Years before had put Julius Cæſar to Death for ſeeming to take 
Steps that led towards Tyranny and deſpotic Power, ſhould fo eaſily 
give up their Liberty to Auguſtus, and eſtabliſh Slavery by Law: But 
we ſee Tacitus accounts very reaſonably for this ſudden Alteration in 
their Politics; for being tired with the Diſorders and Confuſion that” 
attended the Civil Wars, they choſe to be at Eaſe and Quiet under 
an abſolute Prince, rather than contend precariouſly for Liberty, and 
undergo the Violences attending popular Diſſentions “ . And as human 
Nature always acts uniformly upon the whole, ſo we have ſeen in the 
Hiſtory of our own Country, the very fame Effects ariſing from the 
ſame Cauſes. After the Reſtauration of Charles II. which was pre- 
ceeded by all the Calamities of a Civil War which had laſted twenty 
Years; the Patrons and Champions of Liberty, tired with their paſt 
Troubles and defirous of Peace, were ready to purchaſe it at any 
Rate; and therefore they who had drawn the Sword in Defence of 
their own Laws and in Support of the common Rights and Liberties: 
of Mankind, even after they had obtained the End they contended 
for, out of Fear that the like Times of Diſtraction might return again, 
at laſt ſheathed that Sword under an Oath, that ff was not lawful upon 
any Pretence whatſoever to take up Arms againſt the King f. Corrupted 
afterwards with Penſions and Places, and dazzled with Royal Favour, 
they carried the Claims of Prerogative ſo high, as at laſt to endeavour 
to obſtruct the antient Operation of Jurics , and by theſe and ſuch 


* — Aucuſtus—cunfa diſcordiis civilibus feſſa nomine Principis, ſub imperium ac- 
cepit. Tacit. ibid. +-13 Car. II. cap. 3. Militia Act. 


+ The Chief Juſtice Scroggs, 1680, was impeached for diſcharging the Grand 
Jury before they had finiſhed their Preſentments, one of which was deſigned againſt 


the Duke of York as a Popiſh Recuſant, | 7 
3 like 
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like Means, to introduce the ſame Submiſſion to the abſolute Will of 
the Prince, as obtained in other Monarchies ever fince the Lex Regia: 
how: theſe pernicious Deſigns happily were prevented every one knows. 


Thus it was that the Lex Regia, and the ſubſequent Civil Law 
grounded on the Powers veſted by that Law in the Emperors, eſtab- 
liſhed deſpotic Government in Europe; the ſeveral States of which 
had before lived happily under ſuch Laws as were founded in Liberty, 
and ſuch Inſtitutions as grew out of natural Equity ; whereas, when 
once the Lex Regia took place, every thing both at Rome and its 


Dependences, was directed ſolely by the Will of the Prince; hence 


proceeded the Body of Laws called Conſtitutions, the Edicts of the 
Emperors, the Codes of Theodoſius and Juſtinian, thoſe collected by 
Gregory and Hermogenes, the veapa: dara or Authentica, and the 
reſt of the Novellæ; all which were the abſolute Acts of the Prince, 
without the Intervention or Conſent of the People, 


Thus it was that the abſolute Power of Princes, countenanced 
by the Civil Law which followed the Lex Regia, obtained in Europe 
and deſtroyed public Liberty ; and it is to be obſerved in the Hiſtory 
of our own Country, that thoſe Reigns that have taken the largeſt 
Steps towards Deſpotiſm and abſolute Power, have bore hardeſt upon 
and been the greateſt Enemies to Juries: and for this plain Reaſon, 
becauſe where Juries are maintained in their original Vigor and Ope- 
ration, Oppreſſion and Tyranny are leſs capable of diſturbing the 
Public or injuring Individuals *, 

* g Hen. IV. 11 Hen. VII. &c, The firſt granted Powers to Juſtices to arreſt Rio- 
ters, and their Certificate returned to the King and Council within a Month, was to 
be of as great Force as Preſentment by a Jury. That of Hen. VII. enabled all 


Judges and Juſtices to hear and determine all Offences, Contempts, &c. done by 


any Perſons, at their Diſcretions, 
; D 2 | The 
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The Inſtitution of a Jury being thus the Child of Equity and natu- 
ral Juſtice, and a Flower that hath grown no where elſe but-in the 
Country of Liberty; let us proceed to enquire what Veſtiges of it 
are diſcoverable under the Democracy of Athens, and the Republick 
of Rome. | 


The firſt Form of eſtabliſhed Government in the Infancy of Man- 
kind ſeems to have been Democratical—-When Men put themſelves 
under Laws, they were ſuch as they choſe and agreed upon amongſt 
themſelves “ ;—for who had a Right to impoſe them? Hence Ariſtotle 
in the Definition of Law ſays, o Nopog opponoyie Tis ew that Law is 4 
Kind of Compact or mutual Agreement. lib. i. Politic. cap. 6. For the 
eaſier Execution of them, they delegated a Power to a certain Num- 


ber of their Fellows to preſide and direct the Operation of them, to 


which Truſt, by their Equality, they all ſucceeded in their Turns: 
But in Proceſs of Time and by imperceptible Degrees, the Governors 
from being the Servants of the Public aſpired to become the Maſters 
of it, and by the Power and Emoluments they had at Hand to diſpoſe 
of, they bought the Conſent of the Majority with their own Contri- 


| butions, to be ruled by the abſolute Will of one or more in an Ariſtocracy, 


rather than the mutual Concurrence of the whole according to the 
eſtabliſhed Courſe of Government by Law. That this was the Origin 
of the Athenian Polity (the moſt civilized of all the ancient Nations, 
and from whom moſt other People borrowed their Laws and Inſti- 
tutions) we learn from the Aoyog emacs or funeral Oration, pro- 
nounced by Lyſias over his Countrymen that fell in afliſting the Corin- 


All Laws were grounded upon Nature, and no Nation was, that out of it took 


not their Grounds, and Nature being the ſame in all, the Beginning of all Laws was 
the ſame, &c. See Selden's Notes on Forteſcue de I * N worth 


the Reader's Peruſal. N 
6 LY thians 
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thians againſt the Lacedemonians ; he ſays, q epxy rv Gus daa, &c. 
„The Beginning of this State was laid in Juſtice and Virtue: we were 
* not like ſome others, a vile Collection of Vagabonds and Plunderers, 
* who diſpoſſeſſed others to ſeize their Settlements, but we were an- 
< cient as this Soil, and Children Time immemorial of this our 
** Mother Country. We were the firſt and only People of that Age 
that rejected Servitude, expelled Tyrants, and formed our Govern- 
* ment on Principles of Liberty and Unanimity; we carried on our 
„Affairs with one Heart and one Mind, having our Hopes and Fears 
jn common — Our Laws were framed for the Reward of Virtue and 
* the Puniſhment of Vice; we did not live like brute Beaſts in a State 
* of War and Violence, but like Men, we pointed out what was right 
« by Law, recommended it by Exhortation, and practiſed it in 
** our Conduct: Thus the Lau was our King, and right Reafon our 
* only Inſtructor, ure vou Hache ume N nn — 
An Expreſſion ſpirited and elegant ®. 


9 
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Haw Ariſtotle calls the Plan of Government, inſtituted by Solon, 
dnpuoxperiav Tarpaey, their native Democracy, by which he meant no 
more'than that it was the antient Conſtitution revived by him ; in mo- 
delling of which he made it a mixed Government, pigavra ,- Tw | 

- oArTtiey, forming one Whole out of all the Members; and ſetting 
aſide Oligarchy, becauſe it was too unmixed, May aper uu, that 
is, it conſiſted of too many of the richer Sort, and conſequently like to 
be leſs favourable to the Univerſality of the People; whereas the Plan 
and End of the Inſtitution of Solon had this chiefly in View, duzsu- 
oiſa Tov Injov Tara, to eaſe the People from the Oppreſſion they lay 


under from the Ariſtocracy, by giving them alſo their Share, both in 
x ag 7% BU d · Aey. rrirap. Lyſiæ. 
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making Laws and executing them. It was from this Unanimity and 
joint Intereſt, the Conſequence of Equality, that the loweſt Man in 
the State was as much the Object of Protection and Defence as the 
greateſt. Theſe Principles gave Riſe to that Regulation in the Courts 
of Juſtice, that did not leave the Deciſion of a Cauſe to one Man, or 
a few of the greater Sort, but to a large Number of all Ranks choſen 
by Ballot from among every Claſs, and ſworn in the moſt ſolemn 
Manner to do Juſtice *. So that the pooreſt Man had the faireſt 
Proſpect of an impartial Judgment from this Kind of Trial by hrs 
Equals. 


This Equality did not conſiſt in any levelling Principle, by confound- 
ing the Ranks, Orders and Diſtinctions of Men neceſſary in Society, 
but it was only ſuch a Privilege as enabled them equally to vote for the 
Laws that they were'to be governed by, and to be Members of the 
S or Council of 500, which were in the Nature of a Grand Jury, 
to ſee that no Buſineſs was laid before the People but what was proper, 
and to be ballotted into the. Petty Jury as dinagai, to try ſuch criminal 
and civil Cauſes as belonged to the Juriſdiction of the Auagypur . 
This Kind of Equality reſpecting only the Civil Rights of every 
Member of the Community, is that Ingredient in the Athenian Con- 
ſtitution, that Ariſtotle always ſpeaks of ſo magnificently as the firſt 


Principle of Liberty, 


This Right of judging all Perſons in all Caſes, belongs to the People in 
general, ſays he, and in ſuch an Equality conſiſts the very Nature of a 


Toy gag Tounoax; t rain. Ariſtot. Polit. lib. ii. c. 10. 


+ Oi Iicagas , ν , Agπ . Lucian in Dicaſterio. Vide Polluc, lib. viii. 
— £45 raę aN (a0 Guo wales xa [£805 t TW Pur, &. Ariſtot. lib, iv. c. 14. 


— T0 dinag tu railag, i TRY, ref TAVTUY, Id. lib. vi. c. 2. 
| Demo- 
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Democracy. Again If is neceſſary that every Citizen ſhould be equal, 
for that is the very Characteriſtic and Criterion of Liberty. And in 
another Place, I is this mutual Equality that is the chief Preſervative 
of” Civil Polity ?. We ſee then that by this Equality being the Crite- 
rion of Liberty, no more was meant by Ariſtotle than an equal and 
juſt Participation of the Protection and Benefits of the Law, which 


he therefore calls the very Mark of Liberty, which all Perſons in a 
free State, or Democracy, ſuch as Athens was, were entitled to. I 


have been thus far particular in explaining what was underſtood by 


Equality, the iworn; in the Democracy of Athens, becauſe it may ſerve: 


to throw ſome Light on the Principles of our own Conſtitution—lIet is 
by this ſelf-ſame Equality, that the Commons of England are bound. 
by no Laws but which they conſent to, and are ſo far from fearing 
Oppreſſion from Deſpotiſm or Ariſtocracy, that they may not be da- 


maged in their Perſons or Property but by the lawful Judgment of 


their Peers per legale judicium parium ſuorum. That terug or 
Equality, which was the very Mark and CharaQteriſtic of Liberty 


among the Athenians, and was the Foundation of that Policy of 


Solon, when he formed his Dicaſterion, Aua %,, or Jury out of all 


Ranks, we find to be alſo the Bulwark of Engliſh Liberty for the 


ſame Reaſon; for as no Man was to ſuffer in any Shape but by the: 
Suffrage of thoſe of his own Rank, who were to be Part of his Jury, 
ſo among us, by the Charter of Liberties or Magna Charta, no Man, 


* T0 fy αH] e *& regs a0 DNeoTINO, THY TOLAUTIY gore Furt o due 


Ariſtotle, lib, iv. c. 14. 

+ — Cv T0 ig EX£iv £82500 TWY TONTWY, ü u 8v v heuJepiag Enprior Tvle* Ibid. 
lib. vi. C. 2. 

— * de Teoonte Tos THY 101v 2 THY EVV0jary TOAITEGY £2000* AÆEſch. xare Ti- 
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was to. be moleſted in Perſon or Property but by the /egale judicium 
partum, ſuorum-The Laws of Solon were to the Athenians, what 


the Magna Charta is to Evgliſhmen, an Inſtitution of Liberty, a 


Defence of the People againſt the Power of the Great“, and a Di- 
rection for the Governor and governed; and indeed, tho' the Form 
of the Athenian Polity be called a Democracy, it was in fact no other 
than a mixed Government +, compoſed, like the Engliſh, of the chief 
Magiſtracy, a Senate or Ariſtocratic Body, and a Ama5pypo or Jury 
to determine all Civil or Criminal Cauſes; the Power of which was 
ſo great, that there lay no Appeal from its Deciſions #, becauſe it was 
the great Repreſentative of all the People that fat as a Jury in judicial 


Caſes.— This Regulation in favour of Liberty, eſtabliſhed at Athens 


by Solon, was ſo well received and applauded by the neighbouring 
States, that we find the Romans after they were freed from the Ty- 
ranny of their kingly Government, ſending over an Embaſly to 
Greece, praying a Tranſcript of their Laws, and Model of their Go- 
vernment, which as ſoon as they returned with, became the Plan 
upon which the Civil Polity of the Roman State was erected. From 
this Period we find it chiefly democratical, conſiſting of the Balance 
of Power well poiſed, for ſome Time at leaſt, between all Ranks of 
the People, till the Great began to make Encroachments on the lower 
Sort, in many Inſtances, but particularly in that of the Judicia or 


* gqup voila Tov nwov T&oai. Ariſtot. lib, ii, c. 12, 


+ — ang HEA (Solonem) m THUTH&v. 


t — xvgicy ringe (Solonem) To dixagnguy rarer, KAnpulov vv d Tonoas 
tx rar Ariſtot, lib, ii. c. 12. 


ra golla rag xνο GTATGS £5) ra duagngia. Demoſth. xara THEN v, p. 270. 
Edit. Taylor. : 


6 att dixaQorles Kugel 3; Rug TW r TOAG Taru, Demoſth. e. Midiam. 


Fury, 
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Fury, which the Senate had aſſumed to themſelves, and had excluded 
all the other Orders of Citizens; by which the lower People were to- 
tally in the Power of the Senate, and in all Cauſes relating to Perſon 
or Property abſolutely at the Mercy of their Deciſions.— This State 
of Inequality, Opprefſion and Deviation from their original Prin- 
Ciples could not laſt long: Accordingly we find the future Ages of 
Rome always conteſting this Point, out of what Orders the Fudices 
ſhould be choſen, down to the End of all Liberty under the Empe- 
rors; and in Proportion as this Equality was invaded, and theſe Bonds 
that tied together and connected all the Parts of the State became looſened 
and ineffectual, ſo the Vigour and Conſtitution of the whole Body Po- 
litic grew weak, decayed, and at laſt ſunk into the loweſt Servitude, 


Dionyſ. Halicarn. Antiq. Rom. lib. iv. ſect. 43. Edit. Hud- 
ſon, tells us, That the Laws of Tullius in favour of Liberty and 
Equal Law, « ou ra du,, were totally taken away by Tarquinius 
Superbus : Whence we ſee, that the Principle of Natural Right and 
Equal Law had originally Place in the Roman Government as well as 
the Athenian, till abſolute Power and Tyranny under Tarquin deſtroy- 


ed the very Appearance of Liberty by the moſt violent Exertions of 


Will and Pleaſure, which he ſhewed, not only by trampling upon all 
the Laws eſtabliſhed by the Kings his Predeceſſors, but by the moſt 
horrid Butcheries of all thoſe that ſtood in the Way and interrupted 


his Deſigns. eig oponoyeperny Tugeride Hie rege H ax. Ibid, 


Civil Liberty being thus, both in Greece and Rome, founded in 
| Equality, that is, a joint Power and Participation of enacting and ex- 
_ ecuting Laws, we hence ſee the Reaſon why the Trial by our Equals, 
the legale judicium parium ſuorum, makes ſo great a Figure in the Char- 
ter of Engliſh Liberties ; for while we are bound by no Laws but 
thoſe we conſent to, 'and ſuffer no Judgment under thoſe Laws but 
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by the Approbation of honeſt Men of our own Rank and Condition, 
who have no Intereſt in Injuſtice, but an ExpeQation of the ſame 
Candor and Integrity in us upon ſome other Occaſion, where perhaps 
we may be a Jury on them or their Affairs, there is no Danger of being 
ruined and undone by arbitrary Laws, or oppreſſed by the partial Deter- 
mination of a corrupt Judge. This was the Liberty and Happineſs that 
aroſe from that Equality which was the Foundation of the Greek and 
Roman Conſtitution, and is the very Spirit and Life of our own. 
From theſe Conſiderations the learned Author of the Obſervations on 
the Statutes may perhaps be induced to alter his Opinion, that the 
Trial per Pares in the 29th Chapter of Magna Charta was meant chiefly 
to relate to the Trial of the Barons by their Peers, p. 26. whereas 


the Pares here ſignified no more than their Fellow-Subjects, living 


under the equal Enjoyment and Protection of the Laws of the Land. 
That Pares here could not mean the Peers of the Realm or Barons is 


plain from hence, that it is connected in Conſtruction with mullus 


liber Homo, which determines the Signification of Pares to Men of 
the ſame Rank with the liber Homo, which was a general Expreſſion 
deſigned to take in every Man that had a Right to the equal Diſpen- 
ſation and Protection of Law in a free State, and therefore was to be 
tried by his Equals, or a Jury of free Men, i. e. not by the Emiſſaries 
as Inſtruments of the Crown or Baronage, but by equal Law, which, 
in the Words of Ariſtotle, was the e Tx; ee e onto, the very 
Criterion and Mark of Liberty as well in England as at Athens. And 
this Proviſion is expreſly mentioned in the Athenian and Roman Law 
—==EXpivero de ro Tpuypue v r unα . . The Cauſe was tried by a 
Jury before the People, Æſchin. c. Timarch. p. 40. where it is to be 
obſerved, that Amacoypuor ſignifies the Court of the Jmapa: or Jury.— 
And this Method of Trial was the very Foundation of Liberty both 

in 
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in the one State and the other; for the Auzapypocy was no other than 
a Trial by a Jury of the People, who were called dug, and the 
Judicia among the Romans was the ſame Kind of Trial by the Judices 
or Jury, who were choſe annually out of all the Ranks of Citizens ; 
and the chief Occurrences and Revolutions in the Roman State from 
the Time of the Gracchi to the Emperors, were owing chiefly to the 
Struggle of the People for the Liberty of a general Jury choſe out of 
all Claſſes ; whereas the Senate and great Men would have confined 
the Jury to be choſe out of themſelves, and thereby become the 
Maſters of the Lives and Fortunes of the lower People, which will 
be ſeen more at large when we come to conſider the Judicia or Jury 
among the Romans. Upon the whole we may obſerve, that the 
orig or Equality of the Greeks, the « is ra Jaw of the Romans, 
and the legale judicium parium among the Engliſh, were the ſame in 


Principle and Effect, namely, an equal Participation of Juſtice under 
the Diſtribution of Men of their own Rank. 


We ſhall now proceed to take a View of the Method of Trial by 
the dne n˙ο or Jury of Athens, which ariſing from the ſame Prin- 
ciple of Liberty as an Engliſh Jury, was conducted with the ſame 


Forms, allowing only for the Difference of their political Conſtitution 
from ours, g 


The preſiding Magiſtrates in Athens were nine; the Archon, from 
whom the Year was denominated Tu emaury Ee; the Hach or 
Rex Sacrorum, who fat as Judge in Cauſes relating to Religion and 
Things ſacred; the Polemarchus or Preſident in military Matters, and 
ſix Theſmothetæ Yzrwolerai, who heard Criminal Pleas of various 
Kinds “. Theſe chief Magiſtrates were choſe annually, as appears 


Jul. Poll. avopagnt lib, viii, cap. Agon Adnmew eren. &c. 
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28 AN ENQUIRY INTO THE 
from the Year being called after the Name of the chief Archon. 


Each. of theſe preſided as Occaſion required, and whoſe Buſineſs chiefly 
was ro ſettle the Cauſe for Trial, to give the Ballot, and to receive the 
Verdi or qupes, and declare it *, 


When an Action was brought, the Cauſe and Circumſtances of 
the Complaint were examined by the Sitting Magiſtrate, who was ge- 
nerally one or more of the Theſmothetæ; the Plaintiff or J;wxwy, i. e. 
the Proſecutor, was called upon to ſhew if he had his Witneſſes 


ready, or wanted to ſummon any more; the Defendant, if he had 


any Objection to the Manner in which the Action was laid, and to 
make his Exceptions. This previous Examination was called a 
pg +. We ſee this Word in its proper forenſic Signification made 
uſe of in the Acts, 25, 26. Feſtus tells Agrippa that he brought 
Paul before him, that after Examination had he might have ſome- 


what to write,-—o7©; avaxpioiu; YE; Xw Ti Y,] Where waxpo i; 


ſignifies in the true Attic Acceptation of the Word, the Examination 
taken before a Magiſtrate previous to the Trial, The Cauſe being 
thus ſettled and prepared for hearing, the Magiſtrate admitted it into 
Court, and then it was called dien «oaywypo, or the admiſſible Plea. 
Something like this, I underſtand, is practiſed in the Courts of Juſtice 
in Scotland, where all Exceptions are argued before Trial, that the main 


' Proceſs may not be interrupted ; and by a Statute of James I. of 


Scotland, the Advocate is to ſwear, 
Tllud juretur quod lis ſibi juſta videtur. 
The Cauſe being thus entered for Hearing, the Amara or Jury 


* Tifevres Tov a ywe., x, T1 Por didoiles. Lyſias. c. Alcibiad, 

+ — Ma, de rig Yeopoleruy avaxpors' Jul. Pollux, ubi ſupra, et Suidas. mgorrgey 
tri rr N rege, 1 rig Ong A ανννά%⁴ eis Vide etiam Harpocrat. in voc. 

— truòn Of Ae avThY avreſearlato pn n tu &c. Lyſias xarα IIa 
xArwves, 398. Edit. Taylor. 


who 
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who were to try it, were all choſe by Ballot. In the Haie, 
which was the principal Court, 500 were thus choſen, out of all the 
Citizens of Athens of whatever Rank or Condition *, provided they 
were qualified by being thirty Years of Age, of fair Character, and 


not in Debt to the Public, that is, competent in Point of Underſtand- 


ing, Charatter, and Difinterefteaneſs. 


The Common Jury or Auara conſiſted of 500, but in ſpecial 
Caſes, it was encreaſed ſometimes to 1000, ſometimes 1500, with 
one added to determine the Cauſe in caſe of an Equality of Voices. 
The Heliza, ſays Pollux +, conſſted of 500, but if they wanted a 
1000, they added two Furies together, if 1500, th'y added three. 
And Ulpian upon that Paſſage of Demoſthenes againſt Timocrates 
(o duc ngow £15 EVQE 2 XA; en pevow) obſerves, That in great 
and weighty Cauſes they joined two Furies together, making the Number 
1001, which odd one was added to determine the Cauſe, for an Equality 
of Votes would have acquitted ; ſo that whoever had the odd one, carried 
his Point T. By which it appears, that if the Criminal or Defendant 
had an equal Number of Votes, he was acquitted; ſo that an odd 
Voice ſeemed neceſſary to determine the Matter before the Court. 
Accordingly we ſee in Æſchines c. Cteſiphon, where he is ſpeaking 


* Solon. 1 duagngia T0inoa; © ral. Ariſtot. lib. ii. c. 10. Lucian et 
Pollux ubi ſupra. 
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of a certain Perſon, who to eſcape the Dangers of War (when the 
City, after the Defeat at Cheronea, had made a Law that every Citi- 
zen that could bear Arms ſhould be ready to guard and defend it) ſtole 
away to Rhodes in Breach of the Law; and upon his Return was 
proſecuted ; that Perſon was acquitted becaufe the Votes were equal, if 
be had but one leſs he had been either put to death or baniſhed*, We 
may obſerve here as we paſs, that this Fugitive was that Leochares, 
who is the Subject of that Oration of Lycurgus, which is the only 
one that remains of that excellent Orator. Demoſthenes likewiſe 
S. Mid. ſpeaks of one Euzon, who was caſt but by one Vote ; 
and we learn from Plato in the Apologia, that Socrates was caft only 
by two Voices, and if he had had but three more on his Side, he had 
been acquitted T. We may here likewiſe take Notice as we paſs, 
becauſe it belongs to our Subject, that if the Proſecutor had not the 
fifth Part of the Voices of the Jury upon Trial, he forfeited a thou- 
ſand Drachms: This was a good Regulation, deſigned to prevent 
vexatious and malicious Proſecutions. Socrates in the Apologia ſays, 
that if Anytus and Lycon had not turned his Accuſers, he would not 
only have eſcaped the Charge of Melitus, but Melitus would have 
been fined a thonſand Drachms, becauſe he had not the fiſth Part of 
the Jury on his Side ||. So Demoſth, c. Timoctat. ſpeaking of An- 


 ® — crever de irrt extThevons eig Poder, ors Tov PofSov aavecrdews Wyre, rpm more 
aonyyedbn, xa 10%: os Wines avrw tyerorro—ts Orpice Re pETETETE, UTEQWpis av n 


art Aſchin. c. Cteſiphon. ad fin, 
+ Eau e⁰ . d wovey arwves . Demoſth. c. Meid. p. 114. Edit. Taylor. 
t & Tens j40924 jurTETEF CY r wy, art av. Plat. Apollog. Socratis. 
| xay wp Xuce Jenypmes, A prranrafur To FE“ pepos TW Wingwv, Plat. ibid, 


Demoſth. c. Timocrat.—cv di rr To r “d Tw nfo u hHjn dap, op 
xu. p. 367. Alſo c. Androtion, wre ro He juegos pen Anſ3err TETES r N. 


p. 212, Edit. Taylor. Vide etiam Æſchin. raęaręecig. 244. : 
| drotion 


USE AND PRACTICE OF JURIES, &. 3r 
drotion ſays, that not having the fifth Part of the Voices, he was fined 


a thouſand Drachms..—He mentions this ſame Circumſtance in his 


Oration againſt Androtion, who had accuſed him of murdering his 
Father. In ſome Caſes the Fine for want of the fifth Part of the 
Voices of the Jury was only five hundred Drachms. See Demoſth. 
reg re Sρ¶Ul“ p. 509. Edit. Taylor. 


We have hitherto ſeen the ſeveral Numbers of which the Jzaga: 
were occaſionally compaſed, ſuch as 500, 1000, or 1500, according 
to the Importance of the Cauſe ; beſides which, there is Mention 
in Lyſias againſt Agoratus of a daxagype or Jury conſiſting of 
2000: ſpeaking of the violent and arbitrary Proceedings of the thirty 
Tyrants, againſt thoſe Patriots who oppoſed the Demolition of. the 
Walls of the Pirzum, he complains that after they had been taken 
into Cuſtody, the thirty Tyrants proceeded to try them in the Bzay or 
Senate, when, fays he, the Jury of the People, to the Number of 
2000, were ready ſitting.—-He then proceeds to account for this arbi- 
trary Method of Trial, contrary to the common Forms and common 
Liberty.—-If, ſays he, they (the Patriots) had been tried by the Di- 
caſterion, the Fury of the People, they would have been honourably 
acquitted ; but as Matters then ſtood, when every Meaſure was car- 
ried by Violence and Faction, and as you well know a popular Jury 
could have been of no Uſe to them, they were therefore carried before 
the Senate and the thirty Tyrants, and every Man condemned, ex- 
cept this Informer Agoratus, ub had bis Pardon as a Reward . We 

* greidn, rcon 061 Teraxaa, xaTtera)noav, tubes x20 w g avdeacs rureig trans &/ Th 
Bann, ode Jnjacy e Tw dixapngic e drgyrAtors egal. £4 A a £0 TW Iixafngue expe, 
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may obſerve from this Paſſage, beſides the Circumſtance of the 
Cxe5grmoy or Jury, conſiſting of :o Thouſand, that it was alſo the 
Court where equal Law was open to all from the Conſtitution of it, 
that it was favourable to Liberty, becauſe it was formed out of all 
Ranks, and not influenced by the Intrigues of the Great,—For this 
Reaſon it is ſaid here, if the Patriots had been tried before it, as 
they ought to have been, they would have been acquitted by their 
Peers; as the only Crime they were ſuppoſed to be guilty of was an 
Oppoſition to Tyranny and lawleſs Power, which the Dicaſterion or 
Trial by Jury was originally appointed and conſtituted to reſtrain.— 
This the Tyrants well knew, and therefore would not bring them 
before the People to be tried according to the Law and Conſtitution of 
the State, but proceeded againſt them in a ſummary Way before the 
Behn or Senate, where they themſelves preſided and gave the Law. It 
is to be remembered, that the Judicatori:s or Supreme Courts at 
Athens were of three Sort, as Ariſtotle tells us-—The Areopagus was 
formed upon Principles , gurchy. the Buxn or Senate on Ariſtocracy, 
and the Aung ne 0 Courts of Jury on Democracy“. So that we 
hence ſee the Reaſon why the Patriots were not tried by a Jury of the 
People, but by the Ariſtocracy of the Senate, becauſe by the Prin- 
ciples of their Conſtitution, the ariſtocratic Senate was not likely to be 
ſo favourable to the common Cauſe of Liberty as the democratic Jury, 
and therefore under the Direction of the Tyrants more ready to con- 


demn them . 


37 2 & Ageuo may Barnv, CLYXpXIXO, To de Ta aęx at digt rag, agiconga- 
TIXW, ra Mu nell, dr ⁰ Ariſtot, Pol. lib. ii. c. 12. 

+ — er Bahn xe Tw Teiaxala erevera dupagro xa ] vivre. 
Lyſ. c. Agerat. 239. | 
na eidyre eri va Unpichara Th; Exevng THe PBeAng BxETE EUYOLGE THY UpMETER(A a om 
EATEAVTE ru Ons TE vf aHhανν thtyero, Ibid, 
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At the ſame Time and upon the ſame Occaſion they attacked one 
Cleophon, under Pretence that he had quitted the Camp without 
Leave, which was Deſertion ; but in Reality he had voted againſt de- 
moliſhing the long Walls, and was no Friend to this new Syſtem of 


Deſpotiſm ; they therefore packed a Jury for bim, and got ſome of 
their own Creatures to be put on the Panel, by which Means he was 
condemned and executed Let us weigh this Expreſſion - exe» d- 
Kano TApxarxevarart, packing a Fury or Dicaſterion for him: 
Now this Idea cannot by any Means be applicable to any Kind of 
Judges or Magiſtracy. who were choſe aznually, and could not occa- 
ſionally be changed by any Management or on any Pretence whatſoever; 
but if it be referred to a Fury, in the Senſe that we uſe the Word, it 
will be perfectly agreeable to our Notions about what is called packing 
a fury, the new Choice of them upon particular Trials, and the 
Methods of corrupting them, which in this Caſe was by getting 
ſome of their Creatures and Friends to be impanelled on this Cauſe. 
The Words «o#xforres o Burauers oryapxiar xatapioargw plainly 
mean the Favourers of the Oligarchy being introduced among the Jury 
for the Purpoſe of deſtroying Cleophon the Patriot. The Ilagaoxeuy 
or Management here mentioned, is explained by Lyſias in aToxoyia, 
p. 430. by Perſons entering in among the Fury, and taking Money to 
acquit the Guilty and puniſh the Innocent T. The Words «uoeadoures 
and «owes, entering in among the Jury, relate to a Cuſtom of en- 
Cloſing the Away with a Rope, that none but the Amz5a ſhould 
enter; which correſponds with a like Practice uſed by us with regard 
to a Jury, who are encloſed for the ſame Purpoſe and guarded-by an 
Officer that they may not lie open to improper Influence, of which 
we ſhall ſee more in its proper Place. 


„ a FX£1VW H By uν—,· gte ä kal 80 Y,, os ahora o, 
xdragnoac9a anxtivVay i TH Ppopart ravln, Ibid. 236. 
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This Management and packing a Jury is called by Zſchines alſo 
c. Cteſiph. ad init. magzoxey; and thoſe that were corruptly choſe 
en Taparxeung u rg Dive, fitting as a Jury by Bargain. This Cicero, 
Verr. 1. calls per pactionem or per conditionem et pattum *, Whence 
we uſe the Expreſſion, a Pact Jury, or Fury by Pact; which wicked 
and flagicious Practice is called in our Law, the evil procuring of 
Dozens, or a Jury of Twelve Men, againſt which a Remedy is pro- 
vided, 28 Ed. I. Stat. 3. c. 10. | 


The Manner of procuring this Dicaſterion or Fury to deſtroy Cleo- 
phon, we are told by Lyſias, c. Nicomach. was thus: Cleophon te- 
proached the fzxay or Senate, that they were in Conſpiracy againſt the 
Public, and did not ſufficiently conſalt the Honour and Good of their 
Country. Saturus, one of the Senate, propoſed he ſhould be ſeized 
and delivered bound to be tried by the Dicaſterion or Jury; but thoſe 
that were particularly deſirous to deſtroy him, fearing that he would not 

de condemned by the Dicaſterion or Jury, perſuaded Nicomachus to 
propoſe a Law, by which the Pex or Senate was to be joined to, and 
vote among the Jury ; which accordingly was done, and the Trial 


brought on the ſame Day +. This Proſecution againſt Cleophon was 
chiefly carried on againſt him becauſe he was a Patron of the People, 


and the Conſpirators againſt the Conſtitution of their Country had 
him for this Reaſon chiefly in View to be taken off; for as he was a 
declared Friend of the People, if they could put him to Death, they 
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| ® Sciebam in rejiciendis Judicibus nonnullos memoria noſtra pactionis ſuſpicionem 
i | non vitaſſe. Cicero Verr. 1. 


[ | | | Redemptio eſt hujus Judicii facta grandi pecunia, manſit in Conditione atque 
; | Pacto uſque ad eum ſinem dum judices rejecti ſint. Ibid. Verr. 1. 
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would be more at Liberty to oppreſs. their Country. Upon which 
we may make a Remark, That as Juries have at all Times been 
founded in Liberty, and. been, as it were, Guardians of the People 
from Opproeſſion, ſo all arbitrary Governments have been Enemies to 
them. Inſtances of this among many others we may find in 
9 Hen, IV. where the Certificate of Juſtices relating to the Arreſt of 
Rioters returned to the King and Council, ſhould: be of as great Force 
as Preſentment by a Jury : So. likewiſe 11 Hen. VII. Panels returned 
by the Sheriff to enquire for the King might be reformed by the Juſ- 
tices, i. e. the Judges might make whom they pleaſed Jurymen ; and 
under Empſon and Dudley we know of what pliable Metal Judges 
were made of; under Charles II. likewiſe we have before ſeen the 
Impeachment of Chief Juſtice Scroggs, 1680, on Account of ob- 
ſtructing the Preſentment of a Jury, To theſe may be added, the Act 4H 
of the 31 Hen. VIII. cap. 8. giving Power to the King to iflue Procla- I; 


mations with ſuch Pains and Penalties as he ſhall think proper, not 1 
extending to Life or Forfeiture of Lands; and whoever leaves the | 
Kingdom to avoid a Proſecution thereon to be adjudged a Traitor. 80 | 
under the thirty Tyrants, when the Patriots and Friends to biberty and 
theit Country withſtood the arbitrary Proceedings that were levelled at 
the Deſtruction of the Democracy of the Athenians, they were laid hold 
of and proſecuted under various Pretences ; and when they ought to have 


| been tried by their Country and the dyues en ding ue, the popular Jury, 
the Senate was joined to it, and Perſons bribed and packed to condemn. . 
the Aſſertors of Liberty, which would never have happened, if they had 
ſuffered them to be tried according to the ordinary and uſual Forms of 
Law onder the Repoblick, 7, e. the Dicaſterion or Jury. 


2 a 
Let us. now take a View of the Dicaſterion as thus deſeribed-3 in the- 
Affair of the Patriots and Cleophon. It was a Judicatory compoſed 
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of all Ranks, the Patron of Liberty, choſe by Ballot upon every Cauſe, 
but in this Caſe packed and corrupted by arbitrary Power, receiving 
Money to acquit the Guilty and puniſh the Innocent; and as to 
its Number, conſiſting of 2000, more or leſs according to the Import- 
ance of the Cauſe; If would therefore aſſt thoſe who render d by: 
Judges, and ſuppoſe theſe Members of the Amxagypor to act under the 
ſame Kind of Juriſdiction as the Judges in our Country, Whether this. 
Inſtitution does not bear a much nearer Reſemblance to the Spirit and. 
Operation of our Jury than to any other Kind of judicial n 


whatever? 


The dcin, which the Senate would not ſuffer the Patriots to be 
tried by, we have ſeen conſiſted of 2000, e & ya; abyÞioaro, fo that 
as Occaſion required it conſiſted ſometimes of 500, 1000, 1500, or 
2000 3 which was the Meaning of: the Words ay Y orocug av, y ro 
xabn, or as many as the Public ſhall appoint, for we have ſeen above 
that the Numbers of. the Jxa5a:-varied according to the Importance or 
Nature of the Cauſe, Beſides theſe Numbers, I find Mention in- 
Demoſth. c. Meid: of the Number 200---1/; fays he, you would * 
pleaſe to confer; you that are on the Jury diragoiſſecs, bow powerful you - 
are, being Maſters of the Lives and Fortunes f the Citizens, whether - 
you are 200 or 1000, or as many as the City thinks proper to ap- 
foint*, Upon which we may remark, that as the-Jzapra were varied 

as to their Number according to the Importance of the Cauſe, and 
ſometimes were 500, 1000, 1500 and 2000; yet I never remember : 
the Number of 200, except in. this. Paſſage. of . Demoſthenes ; and 
therefore inſtead of Jazooizs, I think we may read the Word Tw/axo- 
ow; as molt agreeable to the Numbers in Demoſthenes, Lyſias, TOs 


lux and Ulpian, when applied to the duαννα . 


* 04 aus ̈ũ H ον,ſ Luo. 9 Augen TWY EV. Ton Talur an vt Managing as 78 x 


A ſecond 


ga? crores av n Heng xahgn. Demoſth, c. Meid. p. 165. Edit, Taylor. 
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A ſecond Remark that I ſhall make upon this whole Paſſage of 
Demoſthenes at the Concluſion of his Accuſation of Meidias is, that 
ir contains a particular Account of the Power and Authority of the- 
Amara, He ſays they were choſe by Ballot on every Cauſe Iacro]e5- 
#Ayxars, which could not relate to any Judges or Magiſtracy, and 
that by their Deciſions they were abſolute Diſpoſers of every Thing 
in the State, :xugo: x5 xugio: Twy & Ty ron Terrw; that this extraor- 
dinary Power and Privilege was not the Effect of Force or any perſonal 
Qualification, but was founded in the Dignity and Authority of Law 
itſelf. And in what did that confift? Was it in any actual Interpo- 
ſition of the Baw by itſelf, when any injured Perſon: called for its imme- 
diate Help and Protection? No; the Law is a dead Letter, and ſo far 
could afford no Help---But it is you, the dxagan, that make the Laus 
operate, and by theſs Means you are a mutual Support to each other ;. 
for the Laws are made effettual by the Verdict of the Fury, and you tue 
Aixe5a or Jury become reſpectable by the Countenance of the Law 
uE ol vet re bfai ELTW iN Y Upifig Tg voi So that no Circum- 
Rlances of Office or Compaſſion, or Power or Artifice, or any other Confide- 
ration can ftreen @ 7. ranſgreſſor of the Law from due Puniſhment *. 


We may obſerve; as we paſs, that the Nopeleras, Nomothetz; 
(whatever their Function was) were choſe out of the Azapa,, or 
ſworn Jury---I ſhould think, that their Buſineſs was to examine the 
State of. the Laws, that none ſhould be in Deſuetude or contradictoty 
to each other. We read in the Pfephifina or Decree made by Timo 
crates, that the Number of them was 1001, who were to be chofe 


„ Vide Demoſth. c. Meid. ad fin. vrt r well rA tial ouvrflay mere Ee r 
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out of the * Jury“. That it was Part of the Buſineſs, of the 

dan to regulare the Laws vogcoberew, as, well as to determine upon 
them x4», appears from a Paſſage of Aſchines, c. Timarch. p. 53. 

You fee, ſays he, bm many Perſons are here aſſembled, and ſame of 
other States of Greece, not ſo much to bear me gs ta ſee you, and obſerve 
nat only whether you are filled; in the Inſpectian and Appuintment of. 
what ſhall be Law vowolerur, but how far you are able to judge and give 
a Verdict what is right or wrong xowurÞ., So that hence we learn, 
that the Office of the Auaga: was Nopeberew as well as xpwiun, to ap- 
point what Laws ſhould. be in Force, as well as to determine accord- 
ing to them; and p. 75. He dgſires them as @ Jury datas a, to be of 
the ſame. Opinion as when they were Nepederau, %% you ſhould, ſays he 


ſeem to be ſevere againſt Crimes not yet in Being, and negligent and re- 


gardleſs when they have been committed; fa that in ſhort, if you put 
not the Laws in Execution, you may be ſaid to have ons Laws, but 


uſeleſs and of no Authority . 


We have thus far ſeen the Numbers of the Alcaga- or "BL as Oc- 
caſion required; that they were the Supreme Tribunal &, and that 
By were the only public Men that were choſe by Lot ſ, which diſ- 


— Tz; de Neueberæt twai eva X21 XI BY TWY Opatojh OXOT WY, Demoſſh. c. Timo- - 
crat. p. 375. Edit, Taylor. 5 
tu un hοοο £9 vojuol ere ETIFATISE πνννν Ka pony ra aA X24 Ta * x an 
AÆſchin. c. Timarch. p. 53. 

t — aac xai Th avrny ynwjuny" eferr vouoderuiles ua. 2 2 ue . 
reg aIzV]as, tc d 06 vet R KANG α 252 at apinrt, xa ln, a 
dan. ATſchin. c. Timarch. p. 75. 

Darn ve £51 TAVTWY £& vn TOAEL XUPLWT GTM. Lyſias. Eratoſth, cede, be r 

|| zvg:ey reingaila (Solonem) To dixagngiey XAnguTEY ov. Ariſtot. lib. ii. c. 12. 


Pollux, lib. viii. ubi ſupra, ſays J£opelerwy TAngavluy ro dnagV that the Theſmo- 
thetz drew the Autayngioy by Lot; and explains erding T0 dafl by tx n- 


cn, p. 460. 
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tinguiſnes them from all Kinds of Magiſtracy (who were aiptT0%, 
choſe by x*orone, holding up the Hand, or the Ballot of the Bean 
or xvapc;) and that they were choſe out of all the People. 


We will proceed to obſerve next, that after they were thus 
chuſe by Lot they were ſwore. The Oath they took is called by 
Demoſth. c. Timocrat. ogxog HA , the Oath of the Heliaſtz, or the 
Jury before the Court Hun, which was the Principal; but by Æſchi- 
nes, c. Ctefiphon, it is called &za5wy ogxoc, or the Oath of the Dicaſte, 
and was as follows:“ I will give my Verdict (nqwgzi) accord- 
© ing to the Laws, the Decrees of the People of Athens, and of the 
„ Senate of goo. I will not approve of Tyranny, nor Oligarchy, 
* nor the Diffolution of the Democracy, nor conſent to any Steps: 
* taken towards it. J will not agree to cancel any Debts or make 
© a Diviſion of any Lands or Houfes. I will not recall any that are 
© baniſhed or condemned, or drive away any of our Inhabitants con- 
|  trary to Law, and the Decrees of the People and Senate, either 
« by myſelf or any other. I will not let any one ſucceed to a ſecond: 
« Magiſtracy till he has given an Account of his firſt; whether he be 
« -of the chief Magiſtracy, as the Archons and Hieromnemon, &c. or 
« of the latter, fuch as the Herald or Ambaſſador, &c. Neither ſhall 
te the ſame Man bear the ſame Office twice, nor hold two in one and 
* the ſame Year. I will take no Gift or Bribe for my Voice, either by 
© myſelf or any other for me with my Knowledge, directly or indi- 
« realy, upon any Confideration or Pretence whatſoever. I am not 
« leſs than Thirty Years of Age, and will hear the Plaintiff and De- 
« fendant both equally and with Impartiality; and 1 will give up- 
right Judgment in the Cauſe in Queſtion : And this I ſwear by 
© Jupiter, Neptune and Ceres. If I falſify this Oath, may the Gods 
« curſe me and my Family, but bleſs me and mine as I religiouſhy 

ab- 
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d obſerve it ®.” By the Mention of Jupiter, Neptune and Ceres, no 
more was meant than that he renounced the common. Benefits of 
Air, Water and the Earth, that is, in ſhort, all the Bleſſings of Life, 
if he obſerved not his Oath; and likewiſe wiſhed a Curſe on his 
Poſterity if he broke it, but hoped for a Bleſſing if he acted up- 
rightly---=A Manner of Execration which ſeems to be imitated 
from the Hebrews, among whom God vilited the Iniquity of the. 
Fathers on the Children unto the third and fourth Generation of 

them that hated him, and 'ſhewed Mercy unto Thouſands on them 

that loved him and kept his Commandments. Exod. xx. 


We may ora from .the Part of this Oath relating to the Magi- 
ſtracy, that the dxa5a: who took it, and before whom all the Magi- 
ſtrates were liable to undergo the Amun or Trial of Approbation, 
and according to whoſe Verdict they were admitted or rejected, were 
themſelves no Part of the Magiſtracy, neither Archons, nor the 
upper Magiſtrates, nor Heralds or of the lower Sort. ud agen xc» 


s 
. - i 
- 3B 
_ 
=. 
- 
* 
2 
4 
„ 2 1 
8 
L 
o 19 p 
q Ca 
: + 
*2 by 
T1 
1 
3 
8 
5 
* 
F 
l - 
123 
13 
* 
13 
16 
N — 
1 
| 1 
= 
. 1 
1 1 
1 
\ : 
— 8 
| 14 
1 
= A } 
8 I XxX: 
1117 
2} 4 
141 
BY 
1 
* 
1 
: C 
be 
= 
' F © 
£3 : IS 
27 > 
[ 1 
} 8 
if % 
WF: 
. 
= 
1 1 
: 
[2 


* Opnos Haag Tupsh Nara Tas vouus hou r mÞiouare ty Inps n- 
van Xas T15 (urns r Ieoraxooumuy' xa Tvparye  nÞwpai tai, ud onvy2gXicary 
ule rav Tis xararuy Tov Inwor Anale, n yn tri nergn mage rabra, Þ THO WG, 
rt ro Xprwv Twv id aToxOTa; adt yns avadzT joy TH; aPmyaruy ade onus, udt rn 
Qrvyorlas xaratu, ule w Wavato; xXaTEYVWETAL, ud rug parvorra; EEEAW MAPK rug Vous 
rut xtittvng, xa ra \WnDopatra Ts Inps Tw A⁰νnUu xa rue Bun, our auto; £Ywy 
ort aMAocv vd tach, Jt ag XATASITW WE ag Xriv S opra ETERHS MEXNG ua 
TW EVVic Gp XovTwy Xa TY LEPOpAVNfLOvOS XA ov. uurræ vun try Gp X,00[0y Ruνꝭ-ᷓoiſa. 
raurn TH wtga Xa KNgUKEG, Xo 1preſgt4⁴ Xa Twidgwy, ade dic rm agxnv Tov euro 
ardga, wit due apxas aptar To avrov tv TW GVTW EVIGUTW, ust dupe difopmas ys HA - 
ewe EvExay our abreg y, BY aeg ble, ur a iGoTOS dH. BYE TEXVN BTE ,¼ u 
udn. Kal t we thatloy 1 vęlanolſa ern, x aKpIarIaGly TETE KATEYOLE Ka 
ru &T0\0Y/BLWVE 0jaciws appo* xa FronnPirepat Tips avru B av 1 1 dig ExeπαH¼ 
Ala, Nooudwa, Anpnrga, X01 enapujpra fEwAEGY E/A%UTW XG OXY TH EPAGUTE £4 ri TETWV 
Tagaſ2aivajai, eopxuslt dt x TRA xayale ta Demoſth,:c, Timocrat. p. 418. 
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Avchons, &c. and the other Magiſtrates without Account; for we read 
in Demoſth. c. Leptini, that it was the Law of Solon that the fix 
Theſmothetz ſhould be twice proved, once before the Buy or Senate, 
and once before the Amagypwor or popular Jury.—dropoberag—ds dora f- 
gohac iy re Ty uy a Tap vp wv dur, p. 37. Taylor; and if the 
daxucroice reached the fix Theſmothetæ, undoubtedly it extended to 
the other three Archons; and if to them, then a fortiari to all the 
leſſer Degrees of Magiſtracy. Hence it is they ſwore us agyy Hf 
cum, &c. I will not admit any one into the Magiſtracy without this 
Aoxiceric Or Proof of his Merit; from all which it evidently appears, 
that they who were to admit and confirm all Sorts of Magiſtrates “, 


were not Magiſtrates themſelves or prefiding Judges (which were for 


the moſt Part taken from among the nine Archons) but a Committee 
of the popular Eſtate, that were appointed by the Conftitution to 
watch over the Concerns of the Public, and to try all ordinary crimi- 
a like our" Jury o. 


25 Form and Solemnity i in taking the Oath was by bolding the ra 
or ſacred Things in his Hand, which Lycurgus againſt Leo- 

— and Æſchines e. Timarchus, and the Reſt of the Orators make 
frequent Mention of . What the ra «gx or ſacred Things were, 


®* — vÞ vpwr doupartu;. Lyſias de Alcibiadis Aurorat. 


+ See Taylor's Note on the laſt Argument of Zſchin. c. Timarch. voc. Jean - 


Cav —eds xAngpupurres Aaſxoavuy per, aN de u, © un denne ft: popularem ad- 
verſus vos fere actionem ut judicarentur, an idonei eſſent ad conſcionem habendam. 


3 AeÞablas r wee Nr — efouoneF as. Lyeurgus c. Leocrat. SeR. 7. | 


> Ana $45 719 Xge 160TE T5 dug ohr. AEſchin. c. Timarch, p. 52. Edit. 
Taylor. 


— ro xανι Tw opayiur, Super victimas juravit. Dion. Halic. iv. c. 58. 
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we find to be the Altar or the Vifims on the Altar, which the Perſon: 
that ſwore either touched or laid hold of, and is what is meant by 


AaCu es Th Xe 7% _ in Æſchines. 


This, like wal other religious Cuſtoms, took its Riſe in the Eaſt, 
and among the Jews we find the Practice of ſwtaring by the Altar, or 
the Gift that was upon the Altar, Matt. xxiii. 18. So likewiſe among 
the Latins, the Ceremony of ſwearing an Oath was by laying the 
Hand upon or touching the Altar. So.Cic. pro Flacco—Ergo is qui, 
fi aram tenens juraret, crederet nemo, per Epiſtolam injuratus Oe 
Hence they uſed the Word em tor an Oath. | 


But the moſt onclant "JA of 8 we meet ot with in. Genefis 


. xxiv, 2. He that ſwore put his Hand under the Thigh: of the Perſon 
to whom he gave his Oath; Put, I pray, thy Hand under my Thigh, 


and I will make thee ear * by the Lord God of Heaven and Earth, 
ſays Abraham to the eldeſt Servant of his Houſe, - So likewiſe, 
Gen. xlvii. 29. the Oath of Joſeph to Jacob, that he would not bury 


- him in Egypt, was taken in the ſame Manner.—Put thy Hand under my 
Thigh and fwear to me; and be favear to him. The Reaſon for this 
Ceremony was ſuppoſed to be, that the Muſcles of the Thigh correſ- 


ponding with the Loins, were inſtrumental in Generation, and there- 
fore ſacred. Hence, Gen. xlvi. 26. the Souls that came out of Jacob's 
Loins, in the original Hebrew is, that came out of Jacobs Thigh ; 
and Exod. i. 5. what is rendered in the Tranſlation, Loins, in the 
Original is Thigh, which in the Hebrew i is Ty Jareck ; whence the 


| Greeks formed their opx0g or the Oath by the Fareck, and the opxig 


teſticulus. M. Trippault in Dictionaire Etymologique de Menage, 


par 153 AN P NY Gen. xx! v. 2, 


derives 
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derives / hence, the Word Farret for the Ham, and Jarretiere, the 
Binding round Ge Him, or Garter, 1 the Weed Jarret. 


The F orms of amines an Oath varied in all Countries accord- 
ing to the Notions they had of Things ſacred : They agreed however 
in this, that an Oath in what Manner ſoever it was taken, was a 
ſolemn Appeal to the Deity. Is this our Country, the Oath at dif- 
ferent Periods, was on the Reliques of Saints, the Croſs of Canter- 
bury, the Goſpels; and in the Welſh Laws of Hoel Dda“, there is 
an Oath, which I mention for its Singularity, which was taken on 4 
Bell without a Clapper, and called Liu ar gloch beb tafad. The Bell 
being conſecrated to ſome Saint, was accounted ſacred for the Purpoſe 
of ſwearing on; but why without a Tongue or Clapper, 1 leave to 
the Na of the Learned, 

But to return to our Subject. —The Angew or Jury were choſe 
ont ſworn upon every freſh Cauſe in the H This appears by the 
Word opupoexores,. juſt now ſworn, applied to the Nu by all the 
Greek Otators. Thus Demoſth. c. Meid. Neither will any of you 
give his Vote or nos, but according to Right and the Oath you have 
juſt now taten; for the Word ouwpoxu; uſed upon theſe Occafions of 
Addrefs to the Jury by the Orator being in the præter Tenſe, ſignified 
the Action juſt then paſt, vv opwporores, as Demoſth. Leptin +. 


* Leges Hoeli boni, lib. ii. c. 2. 

+ — ov _—_— Tis bnuð oH D , o ria 1YnTE d,, Demoſth, 
c. Meid. ad init. 

— Toy 0gxov ov euer tacos ulaun CPA jAORWS Eſekin. TxzexTp5716. 115. Edit. 
Taylor. 

vu rg pſp C0T US rug bens. Demoſth. rig Steph. 554. 


pu G9 OeGTES KATH rug Vans Anares mere, Demoſth. Leptin, 46. 
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After being choſe and ſwore, they took their Seats, and thenee- 
were called x& nuevo, the Sitting Fury. Demoſth. c. Meid “. 80 in 
the ſame Oration, tv de abge- exexeure, if be inſiſted they ſhould fit, 
i. e. if he defired the Matter ſhould be brought to Trial Again, in 
the fame Place, en. dan avagy d,, after the Fury roſe For the 
ſame Reaſon the Jury in our Law was antiently called Aſſſa, the 
Aſſize. Bracton uſes the Word in that Signification, Afiſam afforciare, 
to encreaſe the Jury ; where they could not agree, the Numbers of 
the Jury were increaſed T. They had the Name of Aſiſe from 
their fitting quaſi aſſidentes—Hence likewiſe the Sgſian, Sittings and 
Sederunt in the Law Courts of Scotland. 


Being thus ſworn and ſeated, the Place where they were contained 
was encloſed with a Rope about 50 Feet long f, attended by proper 
* Officers of the Court to watch, liſt any Perſon unobſerved ſbould flip in 
to corrupt them or influence their Deciſons. Archbiſhop Potter con- 
jectures this Rope put to keep the Croud from thronging them || ; but we 
may with better Reaſon ſuppoſe, that the Rope and Officers were 
placed thefe for one and the ſame Purpoſe, orug urdu arron]es)o; 
Tor", that no one ſhould mix with them unobſerved in order to tamper 


-v5 ay 0% NN, n bagrug sg, ng t Demoſth.. 


® Aoyes 
Meid. p. 94. 


+ — $i autem juratores ſibi invicem fuerint contrarii, in electione Juſticiariorum 
erit vel afſiſam afforciare per alios - vel eoſdem compellere ad Contordiam. Bracton, 
lib. iv. c. 19. 


t To dt dixagngiov Treo Xomgero——To dt v αẽmÄu ine ano π,νẽ,uijd Ttodus * 
Pollux, lib. viii. 1c. Tw Adm: dixanguer. | 


35 04 vrngtrai EPEIFINEIT AY org penders avuror|iuros mgooy, Ibid. 
j Potter's Archæologia Graca, cap. 21, of the Courts of Juſtice, . 118. 4th Edit. 
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with them. This was a Caution very ſuitable to the Circumftances of 
the Caſe; for as we have before ſeen, it was a common Practice to 
pack a Jury, da % Tapzoxevegew; ſo we may juſtly ſuppoſe, that 
it was a Part of the ſame Corruption to interfere in the Verdict, and 
for them to take Money for their Voice: to prevent therefore any 
Communication between the encloſed Jury and Perſons that might 
endeavour to influence their Verdict, this Rope and this Guard was ſet. 
We ſee the very ſame Caution in effect obſerved amongſt us at this 
Day ; for the Jury is locked up and attended by proper Officers to pre- 


vent any Intercourſe between them, and any others that might attempt 
to corrupt or biaſs them. 


Let us ſtop a Moment and reflect upon this Method of proceeding 
in judicial Affairs. What muſt be the public Character, Denomi- 
nation and Uſe of a Body of Men thus deſcribed, and acting undet 
theſe Circumſtances ?—Wete. they Judges and preſiding Magiſtrates 
according tothe uſual Acceptation of the Word Azaga:? No ſurely. 
one would think. there could be no Neceſſity for ſo much Attention 
to preſerve the Integrity of Magiſtrates preſiding in Courts of Juſtice. 
in the Face of the Sun ;. and therefore the Amara: and Auagypor thus 
circumſtanced can never be underſtood to ſignify Judges or prefiding 
Magiſtrates. But if we conſider the Amagygoy as a Body of Men 
compoſing a Jury, in the Senſe that we uſe that Word, ſeparated from 
the Reſt of the Court and guarded from any Poſſibility of Corruption, 
we may find every eſſential Circumſtance in their Character to be virtu- 
ally the ſame, and perfectly agrecable to what is practiſed with regard 
to an Engliſh Jury: And ſo ſtriking is the Reſemblance between the 
Office and Duty of both the one and the other, that Archbiſhop Potter, 
who in Compliance. with common Cuſtom, always called the Auaga: - 
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Judges, when he comes to ſpeak of what was done towards the Con- 
cluſion of hearing the Cauſe, ſays, When. both the Parties, i. e. the 
Counſel on both Sides, had made an End of ſpeaking, the Crier by the 


| Command of the Magiſtrate who prefided, ordered the Judges to bring in 


their Verdi *, Where directed by the natural Reaſon of the Thing 
and the Reſemblance it bore to our own Method of Proceeding, he 
declares them @ Jury without intending it, and explains what he 
means by the Word Judges, by ſuppoſing them to bring in a Verdict; 
which evidently ſnews that what he called Judges, he underſtood in 
fact o be a Jury; For what Judges ever brought in a Verdict? 
Which in this Caſe was the Office of the Jurats, the opupoxores ſo 
often mentioned in the Greek Orators. We may obſerve alſo, that 
he ſays, the Crier by the Command of the Magiſtrate who preſided, 
ordered the Judges to bring in their Verdict: From whence it appears, 
that he diſtinguiſhed between the Magiſtrate who preſided, and the 


Judges who were to bring in their Verdi, — which is the very Point 


we here contend for; and if it be admitted, then the dxza5a: can be 
no longer underſtood to be Judges, i. e. Preſidents of the Court, but 
of that Sort who are to bring in the Verdict, which in our Police we 
call a Jury, and the Greeks the chu , or Jurats, from the ſame 
Cauſe of being ſwern to do Juſtice in their Verdict. | 


If this Diſtinꝗ ion had been properly attended to by the Tranſlators 
and other Writers upon the Greek Orators, if the Duty of the Auara, 
had been clearly ſeparated from the Office of the Judge or preſiding 
Magiſtrate, we ſhould not have ſeen this Subject ſo embarraſſed as it 


is, or the y@c; of the Ju y ſo often confounded with the Declaration 


of the preſiding Magiſtrate, It may, however, be of uſe to take 


* Potter's Archæologia Græca, cap. 21, of the Courts of Juſtice, p. 118. ,4th Edit. 
Notice, 
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Notice, that whorever the Orators addreſs themſelves to a Jury, they 
ſay w avdpes duc, and ſometimes avdpss Abmaiu-—when it is to the 
Court of- Arcopagus « or Senate, w ſ2uan, or avdees CNN. 


When the Cauſe was before the Court and the Jury ſeated, the 
Witneſſes were called in, and the Advocates admitted to ſpeak in 
favour of their reſpective Clients; each Side, to give the greater Air of 
Truth to their Caſe, dreſſed it up in all the Graces of Eloquence, ex- 
tenuated ſome Facts, exaggerated others, lied, diſſembled, and in 
ſhort, ſought nothing more than to conceal the Truth and divert the 
Puniſhment“. When Æſchines accuſed Timarchus, he applied him- - 
elf to the Anaga—Take Care, ſays he, that thoſe that are to ſpeak 
for bim db not deceive. y Give therefore your Verdict according to 
Trath and what you your ſelves know in your cwn Conſcience Þ ; and 
p. 39. upon the ſame Occaſion he ſays, There was no Need in bis 
Opinion of Counſel or Witneſſes in Matters which they themſelves knew 
fo well f. This Argument is retorted upon Æſchines by Demoſthenes, 
who was Friend to Timarchus—-Do not, ſays he in the Paſa ge above- 
mentioned, ier yourſelves to be impoſed upon by any of theſe. Artifices, 
bit judge from your own Experience and Knvuledge of Fafts : Give no 
Credit to what be or. 1 ſay, or to any Thing proved even by bis Witneſſes, 


" an⁴ντνεννeαν agu la, \rudevlas, gp NH, Hh j, woo vrie r 
un Sri dave, Demoſth. de ſalſa legatione, p. 188. Taylor. 
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which are bere ready to ſwear any Thing wader the Diretion per 
their Leader *, 


The Uſe that I would make of theſe Quotations is to ſhew, that 
the dug %,, or Jury, were not ſtrictly abliged to follow Teſtimony 
in Caſes which fell immediately under their own Knowledge ; where 
Witneſſes were the beſt Evidence, there they were to be admitted; but 
where they were not the be Evidence, but the Fact was known to them- 
ſelves, there they were to follow the Evidence of their own Kno- 
ledge and Conſcience, as the cleareſt and moſt undoubted Proof. 


Let us now compare this Circumſtance of the Greek — with 
the Law of an Engliſh Jury concerning the ſame Matter. In the 
Trials per pais, c. 11. Title Evidence, p. 3 10. it is ſaid, That A* Jury 
are to decide the Fact, and Evidence is not given but to inform them in 
their Conſciences of the Truth; for altho' no Evidence is given of either, 
yet they may give their Verdict one Side or other; and therefore two Mit- 
neſſes are neceſſary where the Trial is by Wimeſe s as in the Ciuil Law, 
Del they are not of neceſſity where the Trial is by Jury.—Again, Title 
Prof, cap. 11. p. 164. According to the Evidence on both Sides, or 
without any Evidence at all, the Fury are to give their Verdict accord- 
ing to their Knowledge and Oath. Hence it is that the Fury is to be 
talen out of the Vicinage ar Neighbourhood, where the Queſtion about 
the Fatt is moved; and for this Reaſon, becauſe the neareſt Inhabitants 
thereunto may have the better and more certain Knowledge of the Fact, 
and therefore can give their Verdict upon their own Knowledge, Trial 


* wv ud tvi det rapaαο Yve THER uus, GA\ un we alla r TLEAY pare 


emal, fande Te cg Noyes pede Tos TETE TROCeHtiy, nd YE TAS fhaęruri, BS auroc 
zrTgav; iEtI Hr ον ors wv, Dimmu xe Xęνεε. Demoſth. de falſa legatione, 
p. 188. Taylor. 


=; per 
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per pais, c. 8, concerning-the Viſne.— And hence it is, I apprehend, 
that Lord Bacon, in his Elements of the Common Law of England, 
ſays, Regula. 3. p. 22. That a Jury may take Knooledge of Matters not 
within the Evidence ; nevertheleſs, it is, not compellable to ſupply the 
/ Defect of Evidence out of thetr own Kn:wledge, tho' it be in their Li- 
berty ſo to do. This Verdict upon their own Knowledge and Con- 
ſcience ſeems to be ſome Remnant of the old Cuſtom of Compur- 
ation ; and we ſee from Demoſthenes and Æſchines that the d- 
gov or Jury among the Greeks, were at Liberty to prefer their own 
Knowledge before any Teſtimony whatever ; and the Engliſh Jury being 
taken out of the Viſne or Vicinage ſeems to be rather from this ſup- 
poſed Knowledge of the Character of the Perſor and Fact than out 
of any Regard to the Trouble and Expence of bringing them from diſtant 
Places, as the Author of the Obſervations on the Statutes ſuggeſts. 
Statut. Walliz, 95. Note 6. — However, this Reſemblance between 
the Powers of the Amano at Athens, and the Jury amongſt us, 
joined with the other Particulars before meptioned, may induce us to 
believe there was ſomething in theſe Inſtitutions that was common to 
both, and that there was no other Difference between them, than 
what. aroſe from Circumſtances attending the Polity and Conſtitution 
of one Country and the other. 


The Manner of giving: their Verdict was by Ballot, or what they 
called u, which was a little braſs Pellet“; each 9:za5rs;, or Perſon 
on the Jury, had two; the one was bored thro', which was the Token 
of Condemnation, the other was whole and entire, and was the Mark 


uus Je e300 (Muagai) Xaaxas de, vilgur nat g alęgur vl. Pollux, lib. viii. 
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of Acquittal. This we learn from Æſchines c. Timarch.—#hoever; 
fays the Cryer, is of Opinion that Timarchus is guilty Incontinency, 
let him throw in!o the Box the Pellet that is bored thro' ; whoever thinks 
Him net guilty, the whole one *, . It will be proper here to obſerve the 
Difference between the braſs Pellets uſed in the Dicaſterion by way of 
ſignifying their Vote of Abſolution or Condemnation and the Beans, 
by which the People declared their Suffrage in the Choice of the Senate 
and Magiſtrates,---Whence the Senate was called by Thucydides fuxy-- 

anro xvape, and by Plutarch in the Life of Pericles agu xvapeurn;,— 
From this Uſe of Beans in the Election of Magiſtrates, xvauevr 9a: 
came to ſignify the ſame with vente,) .]; and whether the Word 
long, Civitas, may. not be derived originally from the Hebrew Word 
Pol faba a Bean, I. ſhall leave to the Learned to conſider; It 
may not be amiſs, as we are upon the Subject of giving public Votes 
and the Manner of doing it, to obſerve, that beſides the Bean and the 
braſs Pellet abovementioned, in the Bwxy, or Senate of 500, they uſed 
to give their Votes by Leaves inſtead of Pellets when they voted a 
Member out of the Body ; which was called, from this Ceremony, 
eZeQuanoPogew z 3 Cum efepvrnoPogyrey auTEY, Æſchin. c. Timarch; 
p. 51. And Pollux ſays, 1 Gan 500- Puraus arr yPwy expur]e, they 
uſed Leaves inſtead of Pellets fo vote by. See alſo Harpocration in 
voce. We read likewiſe in Diodor. Sicul. lib, xi. that the Syracuſians 
in the ſame Caſes that the Athenians uſed the Oftracrſm, gave their 
Voice by Leaves, which they called, the Petaliſn. | 


When the dna , or Jury, had given their Verdict guilty or not 
guilty by the qu. or braſs Pellets, it was declared by him of . the 


T ng 1 1 olw dexti rt νννα Thugs 1 & Boo. to " pan. 
Aichin. c. Timarch. 40. 
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Archons that had introduced the Cauſe and preſided in it —This Ma- 
giſtrate was called yy«pwr dxapyeu, or Preſident of the Court, and hs 
Office was to admit the Cauſe to be heard, which could not be with- 
out his Approbation, as we have ſeen before; and when it was ad- 
mitted, he preſided and fat as Chief, as we learn from Harpocration *, 
Hence we find that the yyeuwr dxagpnge, the Prefident of the Court, 
for that Turn, was always one of the nine Archons or chief Magi- 
ſtrates who received the Verdict u, of the d, who in this 


Inſtance were ſufficiently diſtinguiſhed from the preſiding Magiſtrate, 


even in the ſame Manner as we underſtand the Office of a Jury to be 
different from that of a Judge. 


But altho' Harpocration ſeems to confine this Dignity of Preſidency 
to the Archons or chief Magiſtrates, yet it appears beyond all Doubt 
that it was exerciſed alſo by the err ran tgyav, the Surveyors of 
the public Works f. We may obſerve hence, that tho' the Archon 
that admitted the Cauſe and brought it to a Hearing, had the chief 
Right to preſide in the Cauſe, yet theſe Surveyors of the Works 
s7:5%7%, in the Abſence of the Archon, were the Perſons out of 
whom the Deputy Preſident was to be choſe; ſo that the WYEmwy d- 
rag gn ſeems to be the Repreſentative or Deputy of the Archon, in 
the ſame Manner as the Fudex Quæſtionis among the Romans was the 
Aſſiſtant of the Prætor upon the ſame Occaſion, when he was other- 
wiſe employed, | 


* Hytuoria dixarngiu——A\ Tp} NNE v Agxovluv tAayxaveols dna, rag 
i aj js a: aa Nala ro adler Mag vouer, tionyey tis diarngiey nu 


Tgorrwera, Harpocration voc. nythmi dixagnęiu. 
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There is a Paſſage in the Beginning of Lyſias, 2d Orat. c. Alcibiad, 
for Mutiny and Deſertion, where the Diſtinction between the Auage: 
the Jury, and the Polemarchus or Preſident of the Court is well pre- 
ſerved. I beſeech you, avdpe; du , Gentlemen of the Jury, that you 
will give an upright Verdict, and you Judges on the Bench, Erearnyo, 
that you will preſide with the ſame Impartiality towards both the 
Plaintiff and Defendant in this Cauſe, as you have done in others *. 
Theſe Ergaryyo were the Polemarchus, one of the nine Archons, and 
his Tagedgo: or Aſſeſſors, who prefided on this Accuſation of Mutiny 
and Deſertion, as a military Caſe, before a Court Martial: So likewiſe 
to the ſame Purpoſe a few Lines after it is ſaid, What more infamous 
Praftice and more diſhonourable to the State could happen, if we could 
ſuppoſe that, for Inſtance, in a pupillary Cauſe, the Archon or Prefident 
of the Court ſhould take upon him impudently to folicit and tamper with 


| the Jury to bring in their Verdict according to bis Direction +. 


| Here we ſee the plaineſt Diſtinction between the Ergarnye and the 
duc, the Judge as we call him, or the Preſident of the Court, and 
the Jury; as alſo between the Archon and the Anaya, whoſe Verdict 
the Archon is here ſuppoſed to endeavour to influence : Now if we 
lay aſide the Terms, and conſider only the Reaſoning and the Facts, 
an Engliſh Reader cannot fail of apprehending this whole Tranſaction 


to relate to à Judge and a Fury 4. 
| As 
* Ey H w avders ditages vmuaos ailewa ra Snare neEioacdas, xa T Tręaſnyu de- 
o e EV TH GAAY n o E10 rn r YEVYOVRCL, Xa egi TWY v agga lea 
Y02PWv jus tua TW TE diumoili xa Tw pevyorls, Lyſ. c. Alcibiad. Orat. 2. ad Init, 
+ T1 & av aA thog n devot go mpaypma Tyls T1 r yaole, ts TH pots Ap- 
Xwv tua ru eminAnguy ν,ç, arrif3ortiv xa mMeTevei Tis dixaras ol av (Bernlas 
EN, Ibid, y 
t That the nyswy dj,, was the Magi/trate preſiding at criminal Trials, we 
may infer from the Evangeliſt Mathew xxvii. 1, 2, &c. uſing this Word when he 


ſpeaks 
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As therefore the myepar dixag ugs was either one of the Archons 
or ſine Aker that prefided in his Room, it is evident that the 


owTorg | 


ſpeaks of Pilate in his judicial Capacity—The Chief Prieſts and Elders led Jeſus 
away bound, and delivered him to Pontius Pilate the Governor, ru ny:wom, the Chief 


Magiſtrate, who ſat in Judgment in capital Caſes, which the Jews ſince the Conqueſt 
of their Country could not do Where it is to be noted, that the Jews at that Time 
uſing the Greek Language, took their Images and Expreſſions from the Grecian 


Cuſtoms and Polity. 


A rematkable Inſtance of this occurs alſo at the 7th Verſe of this ſame Chapter : 
And they bought with the 30 Pieces of Silver the Potters Field to bury Strangers in, tov 


ag Tv Xeaapuews £5 rap Tos Ee For the better underſtanding of which, it is 


to be obſerved, that at Athens the common Burying-place was called Keegxuaunes, Ce- 
ramicus ; which Harpocration in voc. explains of a Place FC rug Toes, e x Hg 
„ ToAruw e i, without the City, where they uſed to bury the Slain in War, 
and had its Name ars Tv xen from being a Piece of waſte Ground where they 
threw all Kinds of Filth and Offal, particularly broken Shreds of the Pottery. When 
therefore the Evangeliſt mentions the aypoy xegapeus, the Field of the Potter to bury 
Strangers in, it is to be underſtood only as an Hebraiſm for x«gawean;, the Greek 
Name for @ Burying-Ground where the common Dunghill lay; as if he had ſaid, they 
took Counſel and bought with the 30 Pieces of Silver, a Kegapeixos or Burying- 
Ground for the Uſe of Strangers: So Zechariah xi. 13. alluded to in this Paſſage, is 
to be underſtood, Ca/t the 30 Pieces to the Potter, the goodly Price that I was prized at 
of them :—As if he had ſaid, Caſt that mean, ſcandalous Price that I was valued at 
to the common Dunghill, or Place of Refuſe and broken veſſels. Godly here is to 
| be underſtood ironically—What i is called the Potter, in the Original i is, NY: 25 Jotzer, 
figulus, fingens, a Petter; ſignifying the Place where the Shreds of broken earthen 
Pots were caſt; which Word being miſtaken by the 70 for YM] Otzer, a Treaſure, 
they rendered it xwveurngia the Mint, inſtead of the Dunghill of broken Pots. — The 
ſame Image is made uſe of by Iſaiah xxx. 14. where he deſeribes Deſtruction under 
the Figure of a Potter's Veſſel broke into ſuch Pieces, as to be no longer of any U. — 

80 Pfalm ii. 9. J will breat them in Pieces like a Potter's Veſſoly Y S559: Cickli 
Jotzer, like broken Earthen Ware, that is, uſeleſs and good for nothing but the 
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ard geg 3 were an Inſtitution totally different from 8 5 of 
Judges or Magiſtrates of the Bench; and that their Office was to try and 
give their Verdict or ye upon the Cauſe, which Verdict was declared 
by him who preſided, Accordingly Sigonius de Repub. Athen. lib. iii. 
c. 4. ſays, ubi conveniſſent Magiſtratus, actiones in forum introduce- 
bant, atque ipſi ei Judicio, præſidebant, et judicibus judicandi poteſta- 
tem dabant; which is a Tranſlation of what has been before obſerved 
out of Harpocration. It is to be obſerved here, that what Sigonius 
ſays of the Magiſtrate, acſiones in forum introducebant et ipſi eo judicio 
prefidebant, et judicibus judicandi poteſtatem dabant, is the expreſs 
Meaning of the Words of Lyſias, where he is ſpeaking of the Theſ- 
mothetæ, as o. ribe reg ro aywve x, Ty ypov didevres, appointing the 
Cauſe and giving the Ballot to each dura, or Tury-man to put it into 
the Box ar xadd,oxo;*, This Circumſtance puts it clearly beyond 
Doubt, that the Amway; was no Magiſtrate, but acting under him in 
ſome Reſpect by receiving the qu out of the Preſident's Hand to put 
into the Box, and thereby giving his Verdict. 


What the Ceramicus was at Athens, the Æſquiliæ was at Rome, a Piece of waſte 
Ground without the Walls, which was uſed as a common Dunghill, and where they 


buried the lower People— 
Hac miſeræ Plebi flabat commune Sepulchrum. Hor. Sat. lib. i. 8. 


It was ſo called, I conjecture, from Quiſfuiliæ, becauſe it was the Place where all 
Kind of Rubbiſh of the City was caſt. In the Chaldean Origin of the Etruſcan and 
Roman Language Caſh Keli 95 tp ſignifies an old broken Veſſel; and it is probable, 
that the royal Gardens called the Tuilleries at Paris, owed their Name to ſome ſuch 
Cauſe, for Tuillerie in the French Language ſignifies the ſame wan Ceramicus in the 


Greek, a Place where Brick and Tiles were made, 


— xadd1oK0 pes u £519 ay yeic w Tas apes m— Pollux lib. viii. cgi oxevay, 
AR 


When 
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When the Verdict was thus given, and declared by the yytuwr d- 
rag har, the Jxa5a or Jury received every Man his Pay, which aroſe 
from the Depofit made before Trial by the Proſecutor and Defendant ; 
ſo that whoever was caſt loſt his Depoſit, which was given between 
the Jury. This was called Touraveia Qui, and was different ac- 
cording to the Value of the Cauſe ; for if it was in Value between 100 
and 1000 Drachms, the Depoſit was three Drachms a- piece; if it 
was from 1000 to 10000, 'it was thirty Drachms, all which was 


divided among the due or Jury. This Pay was called alſo dug 


xov, as appears from Lucian , where Mercury adviſes Juſtice not to 


ballot too many on the Jury, leſt it ſhould coſt too much Money, pn reh 
avanoxer gu To dea g Pollux ſpeaking of this Depoſit of both. 


Parties, and he that was worffed rn paying the whole Expence, 
obſerves, that it was appropriated er: puoJarodoria ran Inaguy, to 


reward the Jury for their Time and Trouble. We ſee the ſame. 
Thing in ſome Degree practiſed in our own Courts, where when a. 
Special Jury is impanelled on any particular Cauſe, it is paid for. its. 


Attendance, 3 


The Reaſon for paying the Jury I conceive to be this. At the 
Time of Solon, the Court of Areopagus and the other Magiſtracy, 


as we have before ſeen from Ariſtotle, conſiſted of the Oligarchy. 
and Ariſtocracy ; ſo that the lower People, who were of neither 
the one or other of thefe Orders, had but ſmall Defence againſt 
the Violence of the Great, and the Power and Oppreſſion of their 


Superiors—To remedy. which, Solon appointed. out of the three: 


vide Pollux et Harpocrat. 
Archæologia Græea, c. 19. 
+: dis xaT1Yogypuives A4. Dialog. Luciani. 
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Orders or Ranks of the People, ſuch, a dα,“]ss , or Jury, as ſhould 
at all Times be a Refuge and Protection againſt arbitrary Power, and 
in which all the Ranks of Citizens had ſome of their own. Order and 
Eſtate to take Care of their Liberty, and guard them in judicial 
Matters to the utmoſt of their Power from Violence and Wrong. 
This is what Ariſtotle had in View, when he ſaid that Solon was a 
good Lawgiver, becauſe he took away the Oligarchy, as too arbitrary, 
and relieving the People that were oppreſſed, by re-eſtabliſhing the 
antient democratic Conſtitution, and in order to this, appointing the 


| Amana, or Jury to be choſe out of all Ranks of the- People u. 


About 130 Years after this Regulation in favour of the lower Claſs 


(their Attendance on the Auagpypoy being probably found to be incon- 
venient to them who had little elſe to ſubſiſt on but their Labour and 


Occupation, which was interrupted by the frequent Calls they had to 
be preſent on public Affairs) Pericles appointed the Amana to take 


Pay for their Time and Trouble +; and that Poverty was the Cauſe 


of the Jury being paid, appears in the ſame Chapter of Ariſtotle, 


- whefe he ſays, that the Poor were paid for their Attendance on Furies 


and public Meetings, but the Rich were not fined _n their Nom £p- 
pearance 4; 


In the Bis accuſatus or Dicaſteria of Lucian before. mentioned, 
Mercury in the Character of Cryer gives Notice of a Court to be 
holden in the Aregpagus. on that ſame, Day. O Yes (axzers: Ang) 


1% de d . — ducag ni rotncag tx raf Ariſtot. ubi ſupra. 
+ — Ta dinaonpe juiogopopa xarafnce Tepixang* Ibid, lib. iv. c. 13. 


t Tois A ah, miner Topiguriw, nern gg, q Tixa@guoim—rvis de gurepnicy adt- 


Hias Tar]eos g HH, Ke, Ariſtot, *. 


— * 
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This is ta, give Natice, that there will be a Court held in the Are:pagus 
this Day, where Juſtice herſelf will draw the Lots, i. e. prefide, and 
' the Ausseer, or Fury, will be choſe out of all the Athenians. The Fee 
vill be three bolt, and the Number of the Jury, according to the Import- 
ance of the Matter in Queſtion *. 


The ſeveral Particulars . mentioned have been touched on, 


before, and explained. The Circumſtance of the Fee. being three 
Oboli, puoJog TpwPone exagns dun, for every Cauſe, ſeems not to 
have been clearly underſtood by Interpreters, who have miſtaken 
this Tgiwſ2oXov for the Pay of the Jury or poJarodogin rw dα,⁹ v. 
Meurſius obſerves, that the Areopagitæ received the ſame Pay, the 
Tew{2ono;, in like Manner as other duc. And Archbiſhop Potter 
ſeems to approve his Remark by letting it paſs uncorrected. But the 
pig Jog T&/20X0; here mentioned in Lucian, does not ſignify the Pay of 
the Auara, or Jury, which in ordinary Caſes was three Drachms, 
not three Oboli, but it relates to the uu Dog or Fee of the Counſel, as 
plainly appears by what Juſtice in the Preſident's (hair ſays (in the 
ſame Dialogue) to Mercury, who declares himſelf too drunk to plead 
his own Cauſe; upon which ſhe ſays, ſend then for one of thoſe 
roaring Advocates, for there are many that are ready to burſt their 


Throats for their Fes or r +. It appears hence that the 


ohe was the Fee of the Counſel, and not the woJrys d or 
Pay of the Jury, which was three Drachms, not three Oboli; which 
Number Three. probably occaſioned the Miſtake. 


As Solon had regulated the Forms of Judicature, and revived the 
Aocegyger / Jury in favour of Liberty, and for the Protection of 
_ ® Axzere Aeuc—ayogar dixwr, ay TYXN Katarncousde rue. 


412 Tumyogov avafiibacaru tw duvuy TElwr ru, TN rat o. an eri Tg» 
Gow diagęa y moe Lucianus ſupra, 
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the lower Rank of Citizens, all which had an equal Right by this. 
Syſtem to be choſe. on the Jury with the chiefeſt Man of Athens, and 


_ conſequently by theſe Means had their Perſons and Property ſafe from 


the Oppreſſion and Tyranny. of their Superiors ; ſo Pericles improved 
this Plan of Solon, and not only continued this Privilege of being put 


on the Amagypey or Jury, but alſo paid them for their Attendance and 
| Loſs of Time. This he did as the profeſſed Patron. of the Demo- 


cracy, in Oppoſition. to the Court of Areopagus, of which, great as. 
he was in all other Reſpects, he never was a Member, becauſe he had, 
never been one of the nine Archons ; for the Areopagus was filled up 
by theſe old Magiſtrates after they had diſcharged their Office *.. 
This leads to a Remark, that the Areopagus did not conſiſt of a, 
certain Number of Members, but was more or leſs according to the. 
Supply from the Magiſtracy of the Archons, which might be uncer-- 


tain from Death or Diſapprobation on the Joxuaria or giving up- 


the Account of their Adininiſtration... 


This profeſſed Patronage of the People was perhaps the Reaſon why: 
Pericles never was a Member of the Areopagus; and this laſt might. 
be the Cauſe why, with the Aſſiſtance of Ephialtes, he abridged their 
Authority and afterwards reduced it to nothing, as being a Species of 
Oligarchy, and not reconcileable to the Principles of a democratic. 
Government. When we come to conſider the Judicia or Jury among, 


the Romans, we ſhall ſee that it was founded in the fame Principles. 


of Liberty, and the Protection of the lower People againſt the Power. 
and Oppreſſion of the Great; and what Solon and Pericles were to the 
Athenians, the Gracchi were to the Romans, the. declared Patrons of. 


* 3 geiles, ol xe males peta To deva Tas evIwas an roig apron, | 


equal 
Ihe 
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equal Lau and Liberty; for as the Grecian Patriots introduced all 
Ranks into the dxza51;a or common Jury, fo the Gracchi, in Imitation 
of that Policy, ſtood up in Favour of the People, and wreſted the 
Judicia or Jury out of the Hands of the Senate, after they had been 
in Poſſeſſion of it for 300 Years, and had uſed it with intolerable 
Partiality, Injuſtice and Opprefſion—And this Contention about which 
Orders of the Citizens the Judices or Jury ſhould be choſe out of, 
was at the Bottom of all thoſe Civil Diſſentions that happened between 
the Patricians and Plebeians, from the Time of the Gracchi to that 
of Auguſtus, as will be ſeen in its proper Place, when we come to 
ſpeak of the Judicia or Jury among the Romans. 


There is a Circumſtance belonging to this Mode of Trial by the 
dixaa or Jury, which tho' not immediately relative to the preſent 
Argument, yet deſerves to be taken notice of, as a Part of it, and 
that is, the Time aſſigned the Advocates oumnyoge, to ſpeak for their 
Clients. | 


The Accuſer had a certain Meaſure of Time afligned him, the 
Defendant had the ſame, and the Jury had their Portion likewiſe to 
conſider of their Verdi&, and bring it into Court, This we learn 
ſrom Æſchines c. Cteſiphon, The Day of Judicature, ſays he, is di- 
vided into three Parts; the ſirſt Water (i. e. the Divifion of Time mea- 
ſured by the dropping of Water in a Clepſydra) was allotted to the Accu- 
ſer, the Laws and the Public. The ſecond to the Defendant and bis 
Counſel ; the third to you the Jury, for your Verdict and other Marks of 
your Diſpleaſure *. | | 


ue Toi hien diarptias nig orav ten Yearn eig duracnẽðõ? +. tyXeirau To 
uin vorn udp TW XATHYOfw 35 T5 v, 3 TH Anpeoxparia, To de dturięor udug ro 
TW yeapny ty N Toi; tig aure ro hh MEYETIW, TO TAIT rn TYANCEL Xþ TW νε, 
Jes 715 one rug vprrrgas. Eſchin. c. Cteſiphont. p. 441. Edit. Taylor. 
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Upon which I ſhall obſerve, firſt, that the ques or Day here ſaid 
to be divided into three Parts, ſignified in the forenſic Language of 


Athens no more than the Trial or Cauſe. This Way of Expreſſion 


was frequently made uſe of in many Languages to ſignify Judicature, 
and the Word zuegæ by the Greeks and Dies among the Romans were 
uſed in this Signification, as in the Paſſage before us, and in Æſchin. 
c. Timarch. p. 45. They that are to ſpeak in this Cauſe, 11" r ie 
or in the Trial that comes on this Day, are deſigned to impoſe upon you; 
where they that are to ſpeak in that Day ſignifies in that Cauſe. So 
raue in Demoſth. is uſed in the ſame Senſe, None of theſe Conſide- 
rations ſhould have any Weight with you, Typepov, to-day, i. e. in this 
Cauſe ; among the Latins likewiſe, diem dicere ſignified to my a Man 


at Law f. 


It has been before obſerved, that the Writers of the New Teſta- 
ment with the Greek Language uſed alſo the Terms and Expreſſions 
that were peculiar to the Athenian Cuſtoms and Polity.— Thus 
1 Cor. iii. 13. Every Man's Work ſhall be made manifeſt, for the Day 
ſhall declare it; the Day nuge, is the Day of Trial: So 1 Cor. iv. 3. 
But with me it is a ſmall Thing, that TI ſhould be yudged of you or of 


| Man's Judgment, avaxgptu amn aviguriog nega; —literally, that I. ſhould 


be judged by Man's Day, i. e. the Judgment or Trial of Men, as it is 
rendered in the Engliſh Tranſlation. And in SS. the Day of the 
Lord, and the Day approaching, and ſuch like Phraſes, always had 


Regard to the forenſic Term yurpz, Day; which, as we have ſeen in 
Sacred and Prophane Authors, was uſed to ſignify Judgment or Trial. 


* os oe rund rn ue pr3noouever THE UppeTEexc amaTrs n 80 alſo Demoſth, 
Tapant;et3. p. 216. rw Th ne Tales A, &c. 
+ - dn, d rafangveg N ite s Demoſth. 55. reer. p. 188. 
Edit. Taylor. 
The 
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The next Remark is, that the ſecond Portion of Water, or Time 
meaſured by Water, was appropriated to the Defendant and his Counſel 
or Advocates ; Toig en alle ro moayus AMyeow* t0 thoſe that were to 
ſpeak in the Cauſe; which here is called Toayux the Thing or Cauſe, — 
Hence in the Law to prevent the Advocates from running from the 
Point and ſpeaking foreign to the Bujineſs in Hand, it was faid, 
& Yoparpeey 6ZW TE Tay patog Aye * where ew v TExyuatog rendered 
in Engliſh would be the ſame as foreign to the Thing : So that a Cauſe 
or Law Suit, in the ſame Senſe as the Romans uſed Res pro lite, was 
called rpzyua a -Thing-—expivero To hh e ro d. i Al- 
chin, c. Timarch, 40.— lt is well worth our Notice to obſerve the 
Analogy that there was between the Greek and the Idiom of our 
northern Anceſtors in this Particular; for what the Greeks called 
rgνÆ,c a Cauſe, the Saxons and Danes called a Thing or litigated 
| Cauſe; and the Lawyers Thingmen, a Judge Thingrave, and the 
Court, Hu/ihing or the Houſe for hearing Law Cauſes : Hence the 


Court of the Lord Mayor of London is called the Hu/tings or Houſe | 
of Things, i. e. Cauſes. And as Thing and\Cauſe ſignified the ſame, - 


the Italians and French made their!Co/a and Choſe for a Thing out of 
Cauſa. So that we ſee f Res, Cauſa, Caſa, Choſe and Thing all 


had Relation in the ſeveral Languages to one and the ſame Idea. 


Hence it is that we uſe the Phraſe Choſe in Action in our Engliſh 
Juriſprudence: And as Texypa was derived genen to ao 00 
the Roman Aclio for a Suit, e agere, 


It may be obſerved likewiſe; thati in the old 8 Charters made t to 
Monaſteries, we meet among other Privileges granted to them, the 
Terms of Soc and Sake, Theſe were Saxon Words whereby were ſig- 


» Lyſias woes Cina ad fn. p. 88. Edit. Taylor, 
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nified the Regalities of holding Courts Baron and Courts Leet; the 
firſt of which was called Sac or Soke, becauſe in it Inquiry was to be 
made of the Rights of the Lord, which the Homagers were to take 


Care of and ſeek after; ſo that the Soc was a Court of ſeeking out 
and preſcrving the Rights of the Lord in his Manor. The other Sake 
ſignified in the Saxon Tongue a Cauſe or Thing, and the Juriſdiction 
was therefore called Sac or Sake, becauſe it had Cognizance of Matters 
Criminal or Cauſes or Things; all which were called by the Saxons 
Sake, by the Germans Sache, and in the LL. Longobard. Soga, as 
Si quis S:gas furatus fuerit, and in Gloſſ. Græcobarbar. ra Texyuara 
nyw Toys, —As the German Sake, a Thing or Cauſe, came from 
Sagen, to ſay ; ſo Res pro lite among the Romans was formed out of 
gew, to ſpeak, or the Subject in Debate or Matter ſpoke upon. Mar- 
tinius in Lex Philologic. from Scaliger. voc. Res. In like Manner the 
Hebrews uſed - dabar, to ſignify Verbum Res aliquid, Gen. xix. 
22, and xxi. 26, which the 70 rendered by mg&yua; ſo the Evangeliſts 
and Writers of the New Teſtament have adopted the ſame Kind of 
Expreflion into the Greek Text, Luke ii. 15. Let us go to Bethlehem 
and ſee this Thing which. is come. to paſs; where the Greek Word for 
Thing is gn, the Word that is come to paſs. So Matt. v. 32. Saving 
the Cauſe of Fornication is expreſſed Tagexro; noye Togrnas ; where 
Aces, a Word or Speech properly, is made to ſignify the Cauſe. or 
Matter of Fornication. The fame Kind of Expreſſion is to be met 
with alſo in the Greek Poets and Orators—Sophocl. Oedip. Colon. 
Scene 1,—Agxt Tis aur 1 h. Noyogis the Government bere in 
the Hands of a fingle Man, or in the People; where the Government is 
called Ave, i. e. the Thing or Matter. So Demoſth, c. Meid. wewg 


nahe o reg puovoy TE Aoye, Not as rf the Matter, noye, related to me alone. 


— $0 that we ſee the Words n Dabar, Tgayue avyoe, Res, Thing, 
| | | : Cauſa, 
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Cauſa, Coſa, Choſe, &c. have been promiſcuouſly uſed for one and 
the ſame Idea. 


| The Time aſſigned to each Advocate was called his Water ; hence 

Demoſth. c. Meid.— I was to tell you all bis Villanies, both our Water 
(the Time aſſigned to us both) would not be ſufficient . And in order to 
make the moſt of their Time thus meaſured by the dropping of Water, 


whenever. any accidental Interruptions happened, ſuch as examining - 


Witneſſes, or. reciting a Law or Decree, then the Speaking Counſel 
cried out, Stop my Water (pai ena2 ro udaę ) that it might not be. 
waſted. Sv many Inſtances of this Cuſtom frequently occur in the. 
Greek and Latin Authors, that I need not produce any more Authorities. 


We haye thus far ſeen the ſeveral Circumſtances- that made up 
the Idea of the Amagmpor or Jury among the Greeks, the Principle 
on which it was inſtituted by Solon, its Number, its Powers, the 
Manner how it was choſe, and how it gave its Deciſions, from all 


which we may gather, that it was in its Nature and Operation the 


ſame with our Jury To which an Objection may perhaps be made, 
ſupported. by common Uſage. and general Acceptation, that the d απν 
were Judges or Preſidents of Courts, and had nothing in common 
with the Idea of a Jury which we ſuppoſe; for how unlikely is it, 
ſay they, that a Jury ſhould conſiſt of 500, 1000, 1500 or 2000 
which has been proved to be the Caſe of the Amaga; not conſider- 


ing that the Objection lies as ſtrong againſt the Number, ſuppoſing 


them to be Judges or preſiding Magiſtrates, as it does againſt the Tary.. 
I ſhall therefore endeavour to ſhew beyond all Doubt that the 


Amara were not Elective Magiſtrates, or Prefidents-in Courts, or the 


Senate, ſo that the Reader by the Deſcription that has been given of 


* tu To Tap apporigur news ving, &c. Dem. e. Meid. P. 134. Edit Taylor. 
* 404. £TiA@f3t To vdwe* Lyſias c. Pancleon, 396. | 


them 


p „* — 7 - * 2 wy * 
ax 7 A 7 VN 244 4 wg f Py >.> 2 — 


64 AN ENGUIRT INTO THE 


them will be better able to judge what their Office was. That they 
were not preſiding Magiſtrates, nor Senate, we have the Authorities 
of D:moſthenes, Lyſias, Andocides, and Lycurgus the Orator. This 
laſt, in his Accuſation of Leochares, one of the fineſt Pieces of 
Græcian Oratory and the only one extant of this great Maſter, ad- 
drefling himſelf to the avdges Iixzpas, ſays, That the due Regard 10 

an Oath was the Foundation and Support of the democratic Cynſtitution, 
which in Point of Judicature, conſiſted of three Parts, the Judge, the 
Jury, the private Man * ; each of which gave the Public the Security 
and Aſſurance of an Oath for their good Behaviour and upright Condut? 
in their judicial Capacity, and that very properly and with Reaſon.— 
Here we ſee the Office of the Archon or preſiding Magiſtrate diſtinct 
from the: Auez53; or Juryman, who tried the Fact; for in this three- 


fold Deſcription, the Orator had a View to the conſtituent Parts in a 


judicial Proceſ Under a Democracy there was, firſt, the wry; or 


Private Man, that is, the Witneſs, who was ſo called in Contradiſ- 


tinction to the two others, who were public Characters; he gave 
Teſtimony upon Oath; the Aways or Juryman was ſwore (as we have 


before ſeen) to give his Verdict according to Law and Evidence; 


and the Aga, or preſiding Magiſtrate, was ſworn hkewiſe to do 
Juſtice on his Part. So that hence we may obſerve with Certainty 
that the Auagys was a Perſon totally different from an Apywy or pre- 
fading Magy/trate in the Signification of our Nahe 


It has been obſerved before, p. 52. out of Lyſias c. | Alcibiad, that 
the Dicaſtai were different from the Archontes, and the Dręarmyo or 
Judges in military Cauſes. So in the ſame Place we find they are alſo 


* =— T0 TWEX,0 πνν dnpuorgpariiay ogg 6 TRIc eg E wv 1 rohr ourernxey, 
AN, o dag, 0 idiorne, Tur tna raury THY nir Giduoer* ,jHj˖ỹè Lycur- 


gus c. Leochrat. ſect, 19. p. 205. Edit. Taylor. 8 vo. 
3 | diſtin- 
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diſtinguiſhed from the Tbeſmothetæ. I know, ſays he, how much yon 
would be offeuded if the Theſmotbete ſhould offer to interpoſe in your 
Vergditt ; for what could be more beincus, than that the Judge that fits 
pon the Cauſe and brings it into Court, and afterwards giues the Ballot 
to determine it according to Juſtice, ſhould Eimſelf endeavour to influence 
your Judgment ,—-It is to be remarked here, the vopcfra or Judges 
of the Bench are in this Paſſage ſaid, by way of ſhewing what their 
Duty was in that Station, ed be riherreg To a, appointing the 


Cauſe for hearing, and Ur per N Joiſec, delivering the Ballot to the Jury | 


for their Verdict; which plainly ſhews, that the Auzz5r; that received 
the Ballor or fog from the Hand of the feowoberys could never be 
the beopolerns himſelf, but that one was the Preſident of the Court, 
and the other, like our Juryman, to give his Verdict and Judgment in 
the Cauſe: And this is evident from the Words in the next Sentence, 
arr. Co xy nevevew Tus diag a; ori av (coureros TezxIwea, where the 
Agxay or Magiſtrate preſiding in the Court is ſuppoſed to tamper with 
the Jury to give a Verdict according to his Direction. What Kind of 
judicial Proceſs can this Deſcription poſſibly agree with, unleſs it be 
with an Inſtitution analogous to our Jury? 


So in the Oration xare Toaizye, which was a Caſe of Confiſcation, 
the Orator addreſſes himſelf at the winding up of his Speech to the 
Amaga or Jury, in Confideration of the Merits of himſelf and Family 
that bad ſuffered in the Cauſe of Liberty under the thirty Tyrants ; 
after which he turns to the £uwdxo or Judges on fiſcal Cauſes, anſwering 
to our Farons of the Exchequer; I aſe, ſays he, thoſe Syndics or Judges 
{as it were pointing at them en the Bench) that they would be favourab's 
o me, remembring what Opinion they had when they were drove out 
of their Country by the Tyrants, of thoſe Men that bad laid down their 


Lives i in Defence of the Liberty of their Country, and bow they prayed to 


K Heaven 
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Heaven for an Opportunity of one Day or other ſhewing their Gratitude and 
Acknowledgments to their Poſterity Now the Time is come; their Sons now 
call upon you for your Favour, jo far only as not to condemn them unjuſtly; 
Fc. Hence we ſee, that the avdps; d. were applied to in a different 
Manner and ſeparately from the Zuvdae: or preſiding Magiſtrates. 


We have ſeen from theſe Authorities, that the arJpes du. were 
not the Archons, nor Theſmothetz, nor the Polemarchus or Erpary- 
70 nor the Euvde: or Judges in fiſcal Caſes; in ſhort, that they 
were not Preſidents in any Court, and conſequently ought not to be 
included under the Idea of Judges in the Senſe of that Word amongſt 


us, but rather an Inſtitution like that of our Jury. 


We will now proceed to enquire, whether the Amara: had any 
Reſemblance to, or were any Part of the Gu or Senate of Athens.— 
That they were a diſtin Body of Men from the Senate (altho' the 
ordinary Number of the - Jxx5a: or Jury, being 500, hath perhaps 
led ſome to ſuppoſe, that they were the fame with the Ilwraxooic: or 


Senate of 500) we may learn from what has been obſerved, p. 34. 


about the Law of Nicomachus made that the Pu or Senate ſhould 
be joined with the &xa@a or ordinary Jury, ourdnagew, to vote in the 
Condemnation of Cleophon the Patriot. If he had been left to. a free 
Cxamuoy, the Patrons of Liberty, he would. not have been found 
guilty of the Crime laid to his Charge by the thirty Tyrants, and 
therefore to make ſure Work, they procured Nicomachus to make a 
Law that very Day the Trial was to come on, without Juſtice or 


Precedent, that the Senate ſhould vote in that Cauſe equally with the 


Amar or ordinary Jury. From whence it appears, that the Auaga, 


® © aydprs dixara, NC, ag ds rurug vc Turdiung euveg nav was Lyſias xa * 
Tloknyy ad fin. We may obſerve here the Word age uſed in the ſame Senſe as we 
ſay, 1 aſe; which, in old Engliſh, was always wrote I axe. ef I axe. has 

| | a 
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had nothing in their Conſtitution in common with the or Senate, 
who, by an extraordinary Stretch of Power, were in this Caſe made to 
interfere with the Duty of the dxa5a, beyond all Cuſtom or Precedent. - 


I ſhall offer the learned Reader only one more Argument to ſhew 
the Diſtinction between the d and Bury, and that the Duty of 
the one was quite of a different Nature from the other: And that 
is, the Oaths which were taken by the Gay, the Amara: and the 
| Commonalty of Athens, relating to the Amneſty eſtabliſhed after 
the Expulſion of the thirty Tyrants, as they are preſerved i in Andoci- 
des veg. peu5rnercy, p. 12. Edit. Stephan. 


That of the G or 500 was, 


Iwill not receive any Indictment, erde F, or Information 
about any Thing that is paſt, except the Fugitives, 1 


The Oath of the Amag a on that Occaſion was, 


—— will not remember what is paſt, but will give my Verdia, 
naar, according to the eſtabliſhed Laws, 


That of the Community in general, 


——1 will forget what is paſt relating to all my Fellow Citizens 
except the Thirty, and the Eleven; and will think no more even of 
them, if they ſubmit and give an Account of their Conduct “. 
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It hence appears, that the Gay and dixera; were different Orders of 
Men; if they had been the ſame, they would have been compre- 
hended under one and the ſame Oath— And as the Pn or Senate was 
a Court of Judicature in particular Caſes, as appears from the Addreſs 
to them @ uy in ſeveral Orations of Lyſias and the other Orators ; 
yet it is to be obſerved, they never were called ( ade Naga.) the 
uſual Appellation of the Auza5gype or Jury. In ſhort, the Buſineſs of 
the Senate chiefly was to pre- conſider every Motion or Law that was 
to be propoſed to the People, leſt any Thing improper or imprudent 
ſhould be laid before them for their Approbation and Con ſent “, and 
in this Reſpect had ſome Reſemblance of our Grand Jury, which by 
the 25 Edward III. Stat. 5. cap. 4. are to enquite how far an Indictment 
or Preſentment ought to be admitted, before it be ſent down to the petty 
Jury to be tried. Upon the whole, the Diſtinction made by Ariſtotle 
of the ſeveral Parts of the Civil Polity of Athens, which he divides 
into three, plainly declares the Dicaſtai dag. to be every Way diffe- 
rent from every Kind of Magiſtracy, Council or Senate : He divides 
Government into three Parts, the conſulting by the Senate or G. 
the Executive by the Magiſtracy, and the. Judicial by the q. 
The firſt he calls the eh cue, the ſecond To reg. ag ag, the laſt 
70 Nuragor. Ariſtot, Hb. iv. 14. Upon which we may obſerve; that 
the ro J:xaZov, the judicial Part of the State, was different from either 


the Council or Magiſtracy. 


We have thus far ken what the Ara were ut, for that they 
were of the Court of Areopagus is nat as much as pretended. Let us 

now ſee- if we can collect from what hath been offered, what they 
; were, by taking a Review of the ſeveral Circumſtances Le to 
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them. They were firſt of all an Inſtitution in Favour and Support of 
Liberty, and calculated to prevent Tyranny and Oppreſſion; for this 
Purpoſe they were choſe out of all the different Ranks of the People 
of Athens, that in all Trials touching Perſon, they might be judged 
by their Peers, to ſpeak- in the Language of our own Laws, which 
in this Caſe were the ſame with theirs. In order to prevent all Suſ- 
picion of Corruption, they were choſe by Lot; they tried all the 
principal Cauſes, and the Majority carried the Queſtion; they were 
increaſed in Number according to the Importance of the Cauſe; 
when they were empanelled they were encloſed by a Rope to. prevent 
all Attempts of Corruption, which, as we have ſeen above, was 
often practiſed. They were ſwore on every Cauſe to do Juſtice, and 
determine according to Law, and in Matters before them were allowed 
to follow their oun Knowledge of the Fact, and not always to be 


5 guided by Evidence; which, as is before obſerved, was the Caſe of 


aur Jury; that the Verdict was taken by the Prefident of the Court 
by Ballot, and declared by him ; after which they received their Pay 
for their Trouble and Attendance, ne conſiſted for the moſt 
Part af tbe lower People. n | | 


| What therefore could this important Body of Men, veſted with 
ſuch Powers, imployed in ſuch Cauſes, Determiners of ſuch Contro- 
verſies founded in ſuch Principles, Patrons of Liberty, Enemies to 
Tyranny, and in ſhort, as Lyfias calls them, raison & re mR. XUco 
Te Ces, tn whom the fupreme Authority of the State was placed 

What could they be but an Inſtitution which anſwered to what we 
call a Jury; ſince it is evident, that great and powerful as they were 
in the State, yet they were neither Archons nor Theſmothetæ, nor 
the Senate nor Areopagites, nor in any Kind of Magiſtracy whatever. 
| 1 | From 
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From this View of the Trial by Jury among the Greeks, which 
was called the Auza5pypor, and the Perſons compoling it Amaga,, we 
not only ſee the nobleſt Plan of Liberty revived by Solon, where the 
Subject was tried by his Peers, choſe out of his ewn Rank, among 
others, and conſequently protected from the Power and Oppreſſion of 
his Superiors, the Antiquity of which Inſtitution among the moſt civi- 
lized People of the World, ſeems to prove that it was founded in 
Nature and original Juſtice---But we learn hence likewiſe to diſtin- 


guiſh with Preciſion between the Duty of the Jxa5pa and that of the 


preſiding Magiſtrate, without which it is impoſſible to read the Greek 
Orators with any clear and exact Ideas; for if we underſtand by the 
Word Ag the Judges or Prefidents of Courts, every Thing that is 
ſaid of the Ceremonial belonging to them, ſuch as being balleted, 
empanelled, guarded, fworn and paid, would be ridiculous and abſurd ; 
which when applied properly to the Jury, would be highly agreeable 
to the Deſign and Uſefulneſs of that Inſtitution, which was calculated 
for the Support of public Liberty, by equal Law and juſt Deciſions, 
under all the neceſſary Precautions of balloting, guarding, fivearing, 
Sc. to prevent as far as could be the leaſt Appearances of Corruption. 


If therefore we conſider the Auzaga in the Idea of a Fury, we ſhall 
find with what Propriety the Greek Orators addrefled themſelves to 
them; whereas if we ſuppoſe that Term to relate to the preſiding 
Magiſtrates or Judges, which is the general Interpretation hitherto 
given of it, it will occaſion great Obſcurity, by confounding the Cha- 
racters of two Inſtitutions totally different, and aſcribing with the 
utmoſt Abſurdity the Properties of one Set of public Men, to the other. 


F 


4 AN 
E N QU IR V 
INTO THE 
USE and PRACTICE of JURIES 
axonc Tus GREEKS any ROMANS. 


PART U. 
Of the JURY among the ROMANS. 
7B have thus far ſeen ſufficient Reaſon to believe. that the 
wW Trial in the Dicaſterion, diva ypwy, among the Greeks had 
| all the Properties and Requiſites of a Trial by Jury amongſt 


us, and that in Effect it was the ſame, if we conſider it either in its 
Principles or Circumſtances. | | 


Let us now paſs on to the Roman Polity, and ſee whether we can 
find any Thing in their Plan of Government anſwerable to this Prac- 
tice.— It has been before obſerved in the former Part of this Enquiry, 
that this Inſtitution of a Jury was the Effect and Conſequence of Li- 
berty, and therefore never to be found in a deſpotic Government; 
and that it was introduced as a Balance to. the Power of the Great, 
8 " who,, 
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who, at all Times and in all Countries, have made uſe of their Opu- 
fence as a Rod of Iron to keep under the lower People: For this 
Reaſon it is, that we find no Traces of this Method of Proceeding in 
judicial Matters, in the firſt Period of the Roman Gdvernment under 
Romulus and the other Kings, becauſe it was meerly monarchical — _ 
And indeed it could not well be otherwiſe in an infant State juſt com- 
poſed of Adventurers and Banditti, who felt not at firſt the Want of 
Laws, as having hitherto lived by Plunder and Rapine without them ; 


Nor had Abilities to form them, in caſe they had felt the Want of 


them.—The Will of the Leader in this Caſe was the only Law, and 
his Command directed the civil as well as military Concerns of the 
Community. Hence it was I am inclined to think, that the Anna- 
liſt Tacitus fays,---Romulas nobis ut libitum imperRaverat. Ann. 1. 
by which he did not, mean that arbitrary Power was the Rule of Go- 
vernment from any ſettled Eſtabliſhment, but only the unavoidable 
Conſequence in an infant State, where, having no Settlement and 
conſequently no written Laws, or even Cuſtoms for their Guidance, 
they ſubmitted to the Determination of their Leader in all their 


Diſputes. But by the Time of Servius Tullius, the Wildneſs of 
theſe Savages was a little civilized, and the Poſſeflion of Property, 
which by this Time they may be ſuppoſed to have acquired, made 


them think of Means proper to defend it againſt abſolute Power or 
private Invaſion. Hence by Degrees they traced Laws for their mu- 
tual Welfare and Defence, to be on one Hand a Protection againſt 
the Oppreſſion of the Prince, and on the other a Security againſt the 
Violence of their fellow Subjects. This alſo we learn from Tacitus, 
who in the abovementioned Book ſpeaking of this Period ſays, Ser- 
vius Tullius Sanctor Legum queis etiam Reges obtemperarent, that 


Servius Tullius enacted Laws, that even the Kings of Rome ſhould in 
Time future be reſponſible and ſubject to. | 


I am 
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I am inclined: to think, that this was alſo the Caſe of our Gothic 
Anceſtors, who, when they ſet out upon their plundering Expeditions; 
knew no other Law than the Commands of their Leader; but after 
they acquired Settlements by the Diviſion of the conquered Lands, 


they agreed upon Regulations proper to ſecure the quiet Poſſeſſions of 


them, which are called the feudal Law, or Law relating to the Te- 


nure of their Feuds or Poſſeſſions; by which were flipulated the 


Conditions of the Tenure, namely, the Services due from the Fees 
to the Public from which they held them, and the reciprocal Defence 
and Protection of them and their Fee by the Publick. This Law for 
holding the ſeveral Partitions of the conquered Lands, (where every 
Officer had ſome Share for his Pains and Peril, and undoubtedly every 
other Soldier concerned was rewarded with ſome Part of the Plunder) 
was not the arbitrary Diſpofition of the General, but the mutual 


Concurrence and Agreement of the Whole; and as every Man that had 


hazarded his Life had a Rrgh# to ſome Share of the Prey, ſo accord- 
ing to their Ranks ſome had Lands, others had different Kinds of 
Plunder allotted to them by the Imperator or General, with the Conſent 
and Approbation of his fellow Soldiers. That this was done by mu- 
tual Agreement, and not by the arbitrary Act of the General, is plain 
from hence, that no Individual could have a Right to the Diſpoſal of 
any Acquiſitions which were made by the Courage and Bravery of 
a victorious Army in common, but by a Power delegated to him, and 
the Concurrence of the Parties concerned. —The Part therefore that 
the General acted in the Diſtribution of the Plunder, Allotment of 
Lands, and ſettling the Services due from each, was by general Conſent 
conferred upon him, as @ Repreſentative of the Publick. From him, 
ander this Character, each Tenant agreed to hold his Lands, the Com- 
pact upon which Account was mutual Defence and reciprocal Protection. 

| a L The 
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The Commiſſioner for the Publick was to protect the Tenant in all 
Rights incident to his Tenure, and in Return he was to perform 
certain Services in Defence of the Publick; for all genuine and original 
Feuds were of @ military Nature, and in the Hands of military Perjons u. 
How this Compact was underſtood we may learn from the Oath and 
Homage of Robert Earl of Gloſter to King Stephen, as it is preſerved 
in Matthew Paris—Comes Robertus fecit Homagium ſub conditione, 
Sc. ſi illibatam ſuam dignitatem fibi ſervaret, ſecundum illud antiguum 
froverbium——Quamdiu habebis me pro Senatore, et ego te pro Impe- 
ratore. p. 51. Edit. Paris; which may be rendered thus: Earl 
Robert performed Homage 'upon Condition that the King would preſerve 
to bim his Rights and Liberties uninvaded and entire; according to the 
old Maxim Yu ſhall have me for a Senator as long as I have you for 
4 General. What was this old Maxim, this antiguum proverbium, 
but the old Law and Cuſtom of the Feudal Tenure, whercby the 
ſupreme Lord, i. e. the Public, and the Tenant that held under it, 


were reciprocally engaged to maintain each other in their Rights. 


The Tenant was to have Protection and the free Enjoyment of his 
Grant, without Hindrance or Encroachment; the Public, or the 


| Perſon repreſenting it and inveſted with its Intereſts, was to have ſuch 


Support and Defence as was ſtipulated by the Contract; fo that the 
Limits of each being marked out, neither could tranſgreſs without In- 
jury to the other, and a Forfeiture of the Tenure: on one Side, or of 
the Right to Fealty and Defence on the other. When therefore the 


| Earl of Gloſter did Homage to Stephen, he did it conditionally, and 
called him back to the original Principles of Government.——-So long as 


you perform the Part of a General, i. e. Sovereiga to me, I will be 
your faithful Senator, i. e. Subject. —It is to beobſeredbere, anion 


* Blackſton, lib. ii. cap. 4. of the Feudal Syſtem, p 57. q 
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does not uſe the Terms, Subject and King, but in View of the old 
feudal Tenure, which was the Origin of the then preſent Conſtitution, 
he tenders Homage, and agrees to be his Senator as long as he would 
be to him an Inperator; both which Words related to the original 
Partition of feudal Property, which was granted by the Imperator or 
General with proper Protection, and received by the Senator or Tenant 
with the Condition of feudal Service and military Defence. The 
Words Imperator and Senator are preſerved upon this Occaſion to 
ſhew that the Origin of the Supremacy of the King, and the Alle- 
giance of the Earl was drawn from feudal Times, when the Preroga- 
tive of the Public was lodged in the General or Imperator, and the 
Homage due to him was from the Tenant of the Fee, who from this 
holding immediately from the Public, or as it afterwards was called in 
Capite, became a Member of the Magnum Concilium, where they uſed 
to meet once a Year to conſult upon the public Good, and whence the 
chief Tenants were called Senatcrs and Pares Curie, which was the 
Origin of the preſent Lords in Parliament. To this we may add, 
that the Oaths taken by the Biſhops to King Stephen were on Con- 
dition that he would maintain the Church in her Privileges. 


From this View of the reciprocal Demand of mutual Duties from 
the Governor as well as the governed under the feudal Syſtem, which 
was the Origin and Foundation of our preſent Conſtitution, we may 
obſerve the Equity and Juſtneſs on which the political State of this 
Kingdom is built; for in this Body Politic, as in the natural Body, 
the Head and Members muſt co-operate for the Preſervation of the 
Whole, and where there is a Failure of Duty on either Side, it cannot 
but be injurious to the Community. — Where the Governor protects 


the Tenant in his ſtipulated Rights, he is intitled to his Obedience and 
1. 2 Fidelity; 
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Fidelity; where he does not, he has no longer a Demand upon the 
Tenant in any Shape, nor any Right to his Subjection, having himſelf 
firſt broke the Compact. Accordingly Bracton lays it down as the 
fundamental Law of our Conſtitution—Lex facit Regem——et non 
eſt Rex ubi dominatur Voluntas et non Lex. Again, lib. iii. de Ac- 
tionibus, cap. g. ſe&. 3. Nihil aliud poteſt Rex in terris, cum fit Dei 
Miniſter et Vicarius, niſi id ſolum quod de Jure poteſt ; that a King, 
as the Miniſter and Repreſintative of God, can do nothing but what is 
warranted by Law, for Law makes the King; and be is no King, who 
governs by Will and Pleaſure and not by Law. This Limitation of 
the Power of the Crown by the Common Law was originally founded 
in the feudal Conſtitution, and which our northern Anceſtors brought 
out of their own Country, where it was a ſtanding Law among them, 
as we learn from Tacitus de moribus German.——non regibus infinita 
aut libera poteſtas— That their * had no Here Power. 


It may be ſaid, perhaps, Where does. this Compact appeat ?—I 
is to be found in all the Writers of the feudal Law; it is viſible in all 
Parts of Europe, more or leſs, where the Gothic Model prevailed; 
it is legible in every Line and Character of our own Conſtitution, - 
which is no other than a well proportioned and high-finiſhed Structure 
raiſed on that ancient and venerable Foundation. In ſhort, it was the 
very Principle obſerved by the Romans in ſending out their Colonies 
to inhabit the conquered Lands, which were given by the Public to 
the People in Conſideration of ſupplying each their Quota of Aſſiſt- 
ance and Defence for the Preſervation of the Whole. Sigonius ob- 
ſerves, de antiquo Jure Italiæ, lib. ii. cap. 3. de Jure coloniarum— 
Tributum eos pependiſſe, et milites ad bellum ex formula miſiſſe 
That theſe Colonies paid Taxes, and ſupplied their Quota of Soldiers 


accord 
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according to their Compact. And Livy relates, that after the frequent 
ill Succeſs of the Romans againſt Hannibal, twelve Colonies abſolutely 
refuſed to ſupply their Contingent of Men and Money, becauſe they 
ſaid they were fo exhauſted, that they could do no more either in one 
or the other Reſpect. Upon which, the Conſuls, willing to deter 
them from ſuch a deteſtable Deſign, (deteſtabili conſilio) ordered their 
Agents to return to the ſeveral Colonies, to conſider again of their 
Anſwer, and to put them in mind that they were not Campanians 
or Tarantines, but Romans ſent from their Mother Country into the 
conquered-Lands for Population, and that therefore they were bound 


to aſſiſt her as dutiful Children; whereas, their Conduct hitherto - 
tended only to betray the Roman Empire to Hannibal. Liv. lib, xxvii. 


However, after many Remonſtrances of Inability in the Colonies to 
ſupply what was demanded, the Senate refolved, that by way of 
Puniſhment, they ſhould find double the Number of Horſe-and Foot, 
and a certain Sum of Money every Year ;. which if they ſhould refuſe 
to do, they ſhould be put out of the Protection of Rome, and not ſuf+ 
fered to appear again before the Senate ; whom, when the Colonies 
found to be reſolved and in earneſt, they ſet about what they called 
before impoſſible, and did it with great Eaſe. Liv. Hiſt. lib. xxvii. 


and xxix. We may make a Remark or two upon this Paſſage; firſt, 


that the Compact in ſending out Roman Colonies was, that in Con- 
ſideration of a particular Quantity of Land, ſtated Services were to be 
returned to the- Publick, namely, ſo many Men and ſo much Money 
ex formula, by Agreement or Charter: And it is moſt likely, that 
when the Gothic Nations came to ſettle the Lands conquered by them, 
they took their Plan of mutual Defence and Services due from the 


Tenure from the old Cuſtom of ſettling Colonies by the Romans, the 


Remains of which very probably continued to their Time from the 


Conqueſts., 
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Conqueſts of Auguſtus in Germany. The other Remark is, That 


from hence we may learn what were the Rights that were ſuppoſed 


by the Romans to belong to the Mother Country by the Law of Na. 
ture and Nations from their Colonies: We here ſee, that in Conſide- 
ration of a certain Quantity of Land, they were to ſupply ſo many 
Men and ſo much Money for the public Defence ; which, from their 
Example no doubt, the northern Nations copied in the Diſpoſal of 


conquered Lands which were held by military Tenure, and that where 


they failed to comply with this Duty, they were to be treated as Rebels, 
forbid the Senate, and put out of the Protection of Rome; beſides 
which, it was the Opinion of the Conſuls, ** That they were to be 
brought to a Senſe of their Duty by Severities rather than Entreaty *. 
From hence we may learn, what was the Opinion of that wiſe and 


_ civilized People relating to the Dependance and Duties that were to be 


exacted by the Mother Country from their Colonies; and what was a 
right and juſt Concluſion then from the Laws of Nature and Nations, 
cannot now, under the like Circumſtances, be illegal or unjuſt. 


This Exchange of good Offices between the Lord and feudal 
Tenant, tho founded at firſt in Neceſſity and good Policy, yet had ſo 
great Reſemblance to the Intercourſe between Patron and Client 
among the Romans, that it is not unlikely but it might have been 
improved from thence ; eſpecially when we ſee that the Aids granted 
by the Tenant to the Lord by the feudal Syſtem were preciſely in the 
ſame Caſes as by the Client to the Patron under the Roman Law, 
which were paying the Patron's Debts, ranſoming his Perſon from Cap- 
tivity, and portion ng bis Daughter. Erat autem hac inter eos Officiorum 


Si legati circa eas Colonias mittantur qui caſtigent non precentur, verecundiam 
Imperii habituras eſſe. Liv. Hiſt. lib, xxvii. 
| 2 vic fi- 
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diciſſitudo, ut Clientes ad collocandas Senatorum filias de fuo conferrent, 
in æris aliqui diſſolutionem yoni pecuniam erogarent, et ab hoftibus in 
bello captos redimerent . 


The feudal Obligation then being thus reciprocal, the Feudatory 
was intitled to the Lord's Protection in Return for his own Fealty and 
Service, and therefore the Lord could no more transfer his Seigneury 
or Protection without Conſent of his Vaſſal, than the Vaſſal could his 
Feud without Conſent of his Lord, it being equally unreaſonable, 
that the Lord ſhould extend his Protection to a Perſon to whom he 


had Exceptions, as that the Vaſſal ſhould owe Subjection to a my 


rior not of his own chuſing t- 


Here then is rbe Compact, the Formula, as it is called by Livy. 
This is that xown ovr0nxy Ty; mTokewg, the common Compact of the 
State, that oponoyrm, that mutual Conſent, which Ariftotle from 
common Reaſon lays down as the fundamental Principle of all Law 
or Act of Legiſlature in every well regulated Government t; for with- 
out it no Rule could be Law, it might be Tyranny and abſolute 


Power. Upon this Principle of Conſent and Approbation in Legiſſa- 


tion, no Man is bound by Lays that he has not vir/zatly confented 


to, and by this Agreement, all civil Penalties are Debts to the Public; 


from whence the Greeks and Romans uſed e and pænas ſolvere 


luere, for undergoing a Puniſhment, which was a conditional Deb! | 


contratted by their own Conſent. 


- +: Blackſtone, lib. ii. cap. 4. p. 57. 
t — 0 vopucs 0pporoyie TI; tg Ariſtot. Politic, lib. i. c. 6. 
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„ Dionyſ. Halicarn. de Romulo, ſeQ. 10, P. Mapwtiusde Sensen Romano, cap. 1. 
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This feudal Compact being confeſſedly the Model upon which ou? 


_ Government was originally formed, we ſee here what the governing 


Powers of the Sovereign were, and what the Meaſure of Duty and 
Obedience of the Tenant or Subject. Here was no Will and Pleaſure 
annexed to the Supreme Power, nor any other Prerogative then known 
but ſuch as was neceſſary for the due Support of the Authority of 
Government. | £ | | 


4 


Dr. Blackſtone obſerves, that a? the fir//# Introduction of Feuds, when 
they were held at the Will of the Lord, that he was ſole Fudge whether. 
bis Vaſſal performed his Services faithfully. Book ii. cap. 4. Surely 
this could never be a Part of the feudal Law, that Law of Liberty 
this would be giving too great a Power at any Time to the Imperator 
or Lord to be ſole Judge in his own Cauſe. This is totally repugnant 
to that Spirit which was the great Characteriſtic of the feudal Tenure; 
Accordingly we find in the Laws of Edward the Confeſſor, confirmed 
by William the Conqueror in the fourth Year of his Reign, that if 
any Diſpute aroſe between the Lord and his Tenant about his Land, 
it was to be determined by the Peers of the Court Baron, or Homa- 
gers; conſequently not to be left to the Lord as ſole Fudge. The 25th 
Law runs thus: Si home volt  derainer Covenant de Terre vers ſaun 
Seigneur par ſes pers de la Tenure meiſmes, que il apellerad a teſtimoines 
leftuverad derainer car par Eſtranges nel pourra pas derainer *, That 
if a Man will iry the Covenant whereby be holds his Land againſt his 
Lord by his Peers of the fame Tenure, he muſt call Witneſſes from 
among the Homagers, and not Strangers. The Reaſon for this was, 
becauſe before Writing was in common Uſe, every Grant was pub- 
lickly made in Court, and the Peers of the Tenure, i, e. the Homa- 


+ Vide LL, apud Ingulph, Edit, Gale, 
5 
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gers, were Witneſſes of the Tranſaction and all the: Circuniſtances 


attending. it, therefore they and they only could be Witneſſes of the 
Conditions of the Tenureigranted, and not Strangers. The Evidence 
of this Grant being thus committed to the Knowledge of the Court, 


together. with the ſeveral Conditions of Tenure, in caſe of any Diffe- 


rence acifing between the Lord and Tenant about the Right of Teaure 
or of Service, which is the Caſe ſuppoſed in the above-mentioned 
Law, it was determined by the internal Tefi/mony of their own private 
Knowledge ;; which has been abſerved before under the Greek Jury, 
p. 48, 49- to belong not only to the dg or Jury of Greece, but was 
alſo of the Eſſence of an Engliſh Jucy, as it is proved out of Frials per 
pais: To which we may add what Lord Bacon ſays in the Elements 
of Common Law, A Jury may take: Notice of Matters not within 
Evidence.. But the Court cannot take Knowledge of any Matters 
not withiv che. Pleas, p. 21, 22 — It was, I apprehend, from this 
internal Teſtimony of their own: private ' Knowledge uſed in tha 
Lords Court, that the Cuſtom of Compurgutors vras admitted in 
criminal Matters; which Compurgalors I take to be no more than a 
Fury. of twelve Perfans, who, were allowed to acquit a Perſon capi- 
tally accuſed, if they ſwore. they believed him innocent from the 
Knowledge they had of his general Character. This Trial by Com- 
furgation appears from the Rolls of Parliament 6 Edward VI. Tit. 33. 


ta be called. by the, Welſh Raith, and the Oath Liu Reithior in Hoet = 


Dgda. which figniies. the. Oarh ef the Naithman; and as the Romans 
were ſtationed long in Wales, and their Language much adopted by 
the Natives, I am apt to; believe. that Raith was 'a Corruption of 
reJus, whereby the atcu/ed was made rectus in curia, or reſtored to 
his Credit; and if this Oonjecture may be thought over- ſtrained, the 
n is deſued to conſider, whether it was not as eaſy for the 
M ; Welſh 
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Welch to form their Raith, as the Engliſh their Right, from 
Refus. This Cuſtom among the Welſh, as old at leaſt as the 8th 
Century, which we ſee in the Laws of Hoel Dda. lib. iii. cap. 2. 
ſeems to have been taken from the feudal Peers de la Tenure, or Jury 
of the Court Baron, who determined Cauſes from their own Know- 
ledge and Tradition of the Court ; and what inclines me the more 
to think ſo is, that the Oath on the Occaſion of Compurgation is 
called Aſach, which in the Anglo Saxon Language fignifies Not 
Guilty, from a, Privative, and Sake, Guilt.— Hence the Court Leet, 
where Cauſes of Guilt were tried, was called Sac, the Court Baron, 
Sac or Sake and Soke; as they are frequently met with in old Saxon 
Charters or Confirmation of Liberties —A/ach was therefore the 
Name given to the Oath of Compurgators, from @ Sake, Not Guilty ; 
| and it is to be obſerved, that this Cuſtom of Compurgators was well 
known among the northern Nations, as appears from Loccenius, 
Lindenbrogue and Baluze, and therefore it is not at all difficult to 
| conceive the Welſh borrowing a Cuſtom from their Neighbours the 
Anglo Saxons in England. However, this feudal Cuſtom of the Peers 
of the Court Baron judging and determining Rights of Tenure by 
their own Knowledge may perhaps ſuggeſt a Reaſon why the Jurors 
came afterwards to be choſe out of the Vicinage or Neighbourhood, 
becauſe they might be ſuppoſed to have perſonal Knowledge of the 
| Caſe to be tried by them; and not to prevent the Expence and Incon- 
wenience of a Fury's attending at a great Diflance ; which is the con- 
firmed Opinion of the Obſerver on the Statute de iis qui ponendi ſunt 
in Aſſiſis, 21 Edward I, We may obſerve from this Law of the 
Confeſſor, who only continued it with the others from the Code of 
Canutus, that the Lord had not a Right to be ſole Judge i in Matters 
of Tenure between him and his Tenant, but #ha# was to be adjudged 
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and determined par les pers de la Tenure meme, by the Homagers of 
the ſame Court where the Matter in Diſpute belonged to. A notable 
Proof that the feudal Law before the Conqueſt was a Law of Li- 
berty, and that the Rule of Government was not Will and Pleaſure, 
but equal Law and Trial by Jury, par les pers de la Tenure memes, 
by the Peers of the Lordſhip. And here we may make a Remark 
that will be uſeful to be remembered, that there were two Sorts of 
Peers or Equals in this Kingdom; which Denomination took its Riſe, 
as almoſt every other Cuſtom and Law of Property did, from feudal 
Conſiderations *. The Tenants that appeared in the Lord's Court Baron, 

| being 
| ® Under the Saxons by the feudal Law, the Life of every Man, from the King 
to the loweſt Servant, was valued at a certain Eſtimation. Whoever, therefore, 
killed any Perſon, the Puniſhment was not Death, but a certain Mult or Fine pro- 
portionable to the Eſtimation ſet on the Claſs that the Deceaſed belonged to. This 
was called the Heregilt or the E/ftimation Money. When the Murderer was tried and 
condemned, he was to pay this Mulct or Gilt. From whence comes that Expreſſion in 
our Engliſh Juriſprudence, Guilty or nat Guilty, i. e. a or 
is he not. | | 


When this Weregilt was paid down, it was to be divided into three Parts; one to 
the King for Breach of his Peace, called Frithbote; the ſecond to the Lord for the 
Loſs of his Servant, called Manbote; the third to the Family of the deceaſed for the 
Loſs of their Relation, which was called Magbote, or Cengild, Kin-money. Now if 
the King had a Mind to remit his Part of the Fine the Fritbbote, he could not give 
away that of the others, nor prevent the Kindred from receiving their Magbote 
or Family Compenſation. Hence it is, that in our Common Law the ſame Diſtinction 
is virtually obſerved ; altho the King can pardon a Murderer, ſo far as relates to his 
Breach of the Law, yet an Appeal lies from the next of Kin againſt the Diſcharge of 
the Offender, tho pardoned by the King. De homicide ſue le prochyn maſle du 
Saunkes del parente cely que feloniſement avera ete tue The next Male Heir in 
Blood to him who was feloniouſly flain, may ſue in Homicide, by Appeal. Britton. 
cap. 24. Appels de Homicide, And in the ſame Chapter he ſays, No Woman ſhall 
; M 2 have 
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next Male Heir, and to a Wife for. the Murder of her Huſband, is, meant a Complain 
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being Equals with reſpect to the Tenure under the fame Lord, and 
equally bound by the Laws of it, were called Peers, Paret or Equals 

| | of 
bave an Appeal for the Murder of a Man except her Huſband—De femes volons nous, 
que nule ne puſſe appeller de ſelonie de mort de Homme forſque de la mort de ſon 


baron, &c. This was alſo a Part of Magna Charta, cap. 63. —Nullus capiatur neg. 
impriſonetur propter pun feminæ de monte akerius quam vii ſui, | 


The Origin of. this. Patt of our Common Law of the Appeal e 
withſtanding the Pardon of the King, is plainly diſcoverable in the. feudal Law above- 
mentioned; for, according to that, the King had but a third Fart of the Wizegild or 
Fine for Murder,. which, in- caſe he remitted, the Rights of the Family in their 
Mogbete till remained entire: So under. the Common Lau, if the King was pleaſed 
to pardoy à Murderer, the Pardon, could extend only. to the Offence againſt the 
King's Peace and the Infraction of Law, but had ao Concern. with the Family Com- 
penſation; neither could it take away. that Right-they had to requice at the Hands of 
the Murderer an Amends for the Loſs of their Family, and therefore there fill lay a 
Right of Appeal againſt the Criminal, notwithſtanding the King's Pardon. This 
A did not Ggnify. then, ac it does now, a Recourſe from the Judgment of an 
luferior to a Superior Court, which as firſt reſolved in Parliament 50 Edward III. 
1377. in the Biſhop of Norwich's Caſe in theſe Words:“ Errors in the Common 
Place are to be corrected in the King's Bench; and of the King's Bench io the Par- 
liament, and not otherwiſe.” Cotton's-Abridgement of the Rolls of Parliament, ſub 
Ann. But by. Appeal inthe Caſe of Murder allowed by. the Common Law to the 


mad: in the Cafes. aforeſaid, with. Defgn to altaint the Criminal of Felany-—Appel 
eſt Plaint de Home, fait ſur autre oveſque purpos de luy atteindre de ſelonie, pur mots 
« ceo ordines. Britton. cap. 22. De Appels —which by the ald- Law: the Plaintiff | 
was to juſtiſy. and prove par. ſon cers, by his. Body, (which was Duel), in any Way, that 
the Court would award. Et cecy Johan. priſt a proyer. par ſpa cots en toutes les manir 
eres, que la Court vodra agarder que prover le doit. Britton. cap, 223. De Appels. 


This Charge, ſupported with.a Declaration of juſtifying and proving. far ſon. cars, by 


his Body, was a Challenge upon the Caſe; and as the Word Appel ſignified a Ghallenge- 
in Points of Honour, from appello to call upon, or, as we now, ſays- 1e call ene aut, or 
4 
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of the Court or Tenure ;. and by whom all Cauſes were to be tried 
that happened relative to the Tenure. The Lords that held in Capite 
from. the Crown, in Diſtinction from theſe Under-Tenants, were 
called. Peers of the Land, by whom all Cauſes relating to Tenancy in 
Capite, -z. e. between the King and them, were to be adjudged. 


call one to an Account; So this Writ at the Motion of the Proſecutor was called 
Appel or Challenge, by which he offered to prove par fon cors the Truth of the Fact; 
fo that the Word Appeal, in the Senſe it is now mentioned, ſignifies a Writ of Chal-- 
lenge to prove fuch an one guilty of a certain Murder; Body for Boy. 


This Cuſtom of Trial ſavoured too much of our antient Barbarity to be often ad- 
mitted to be practiſod, and therefore Glanville ſays, That the. Grand Affize or Trial by 
Jury, was by the rozal Favour and Clamency f the Prinse (meaning Henry I.) ſubſNlituted 
in the Place Dual, fer the Prevention of Bloodſbed and the Good. of the Public, Eft. 
autem magna Aſſiſa regale quoddam beneficium, clementia principis de conſilio pro- 
cerum populis indultum quo, vitæ hominum et flatus integritati tam ſalubriter conſuli- 
tur, ut in jure quod quis in libero ſoli tenemento poſſident retinendo, duelli caſum 
declinare poſſunt homines ambiguum, &c. Glanville de Leg. et Conſuetudin. Angliæ, 
lib. ii. cap. 7. It was in order to civilize this brutal Diſpoſition of the northern 
Nations, that the Popes Eugenius 1150, and Innocent HE. 1190, prohibited the 
Methods of Trial by Duel, Fire and Water Ordeal, which was followed by Waldemar 
King of Denmark about 1350. Trial by Ordeal was prohibited 1219 at Weſtmin- 
fer, 2 Henry HT. and in Scotland by Alexander II. about the fame Time No 
Judgment nor Dome ſhall be don, by Maler or Fire, as has been uſed in- auld Times. 
Gap. 7. Leges Alex. II. But theſe mild Subſtitutions and humane Prohibitions were 
not reliſned by the northera Ferocity, and therefore obtained amongſt them by very. 
flow Degrees. The laſt Account we have of Trial by Duel in our own Country, . 
ind which ended not in actual Combat, was in Charles the Firſt's Time, as appears - 


from Obſervations on the Statutes, p. 183. We have here ſeen ia this Inftance of the 


Appeal for Murder, how our Common Law and Magna Charta took their Riſe from 
foudal Cuſtoms, And the Statutes of Weſtminſter prim. 2 Rich. II. 12 Rich. II. re- 
lating to the Puniſhment of thoſe that tell ſlanderous News, are drawn from the old 
Daw of Alfred, whereby, falſos et ſeditioſos rumores ſpargentibus —__ preidantuy; 5+ 
Thoſe that ſpread. faiſe IR had their Tongues cut out. 

Thus 
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Thus the Commonalty of the Lordſhip were to be tried by the other 
Tenants, their Peers; and the Lords of the Fees by the other Lords 
who were their Equals or Peers. Hence it was, that when this 
Right of being tried by their Peers was invaded by the Norman 
Kings, they cried aloud in the Time of King John for their old 
Anglo Saxon Liberties to be reſtored them, amongſt which was that 
Legale Fudicium Parium ſuorum, which we now call a Jury, or 

Trial by the Judgment of their Peers. As therefore the Lord could 
never be ſuppoſed to be ſole Fudge whether the Services perfermed by 
the Tenant were faithfully diſcharged, not even when Fees were held 
at the Will of the Lord, becauſe we ſec it was to be tried by the Peers 
of the Tenure or Jury of Homagers, and was abſolutely repugnant to 
the firſt Principle of the feudal Tenure, Liberty: So we may likewiſe 
obſerve, that what is called the Will of the Lord was not an arbitrary 
uncontrouled Power of acting againſt his Tenants, but a Diſtinction 
between the Land which was conveyed by Charter and made heredi- 
_ tary, and tha? which was held by no certain Conveyance, but barely 
by the Conſent and Permiſſion of the Lords : In this Senſe therefore 
it was ſaid to be held af the Will of the Lord, and that Will of the 
Lord was to be interpreted by the Cuſtom of the Manor, that is, by 
the Judgment of the Peers of the Tenure * : And Ritterſtruſius in Notes 
upon Gunther's Poem on the Roncalia takes notice, that thoſe which 
Gunther calls Fideles were the Vaſſals, and the Court were Pares 
Curiz—Nam, ſays he, f lis fit de feudo inter Dominum et Vaſallum, 
ejus litis Judices ſunt Pares Curie, i. e. ejuſdem Senioris alii Vaſalli; 
Dominus enim in propria Cauſa Judex eſſe non poteſt, Thus we ſee, 
that the Head of the feudal Syſtem had no abſolute Power indepen- 
dent of the capital Tenants, and that the Name of Chief did not belong 


* Blackſtone, lib, ii. c. 6. 
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to him naturally as a Man, who bore that Title on his own Account, 
but like the Theſmothetz and other Magiſtrates, as is before obſerved 
out of Demoſthenes, it was the Name of his political Capacity, it 
was o,. TyYg rod, the Name of the Public, with whoſe Powers he 
was cloathed, and which he had no Right to any longer than he dif- 
charged the Duty that was annexed to it. Let us hear what Sir Edward 
Coke ſays upon this important Subject: — In the Reign of Edward the 
Second, ſays he, the Spencers, Father and Son, to cover the Treaſon 
hatched in their Heart, invented this damnable and damned Opinion, 
that Homage and Oath of Allegiance was more by reafon of the King's 
Crown, that is, bis political Capacity, than by reaſon of his Perſon. 
Upon which Opinion they inferred theſe execrable and deteſtable Conſequents ; 
iſt, That if the King doth not demean bimſelf by Reaſon in the Right of 
bis Crown, bis Lieges are bound by Oath to remove him; adly, Seeing 
the King could net be reformed by Suit of Law, that ought to be done by 
Aﬀfpertee, i. e. by Force; 3dly, That bis Lieges are bound to govern in 
Aid of him and in Default of bim. But damnable, damned, execrable 
and deteſtable as the good Man thought this Opinion to be in that Reign, 
when he joined the Parliament in the next, he thought proper to diſ- 
claim, at leaſt by his Speeches and Conduct, the Severity of this 
Cenſure —Quid verba audiam cum facta videam. Cic. Tuſeul. 3. 
However, it is a Queſtion whether there has ever been an intelligent 
and candid Lawyer fince the Revolution, but would have ſubſeribed 
the Opinion of the Spencers and condemned that of Sir Edward Coke, 
who, tho' he was looked upon as the Oracle of our Law, yet we ſee 
he could Jacobrze, as that at Delphos did Philippine, that is, baſely 
flatter Power at the Expence of Truth. 


„ Coke's Reports, Calvin's Caſe, 
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; It has been obſerved above, that no Man is bound by Laws which 
he does not virtually conſent to; and when once they are made, they 
cannot be abrogated or changed but by the ſame Conſent that made 


them. — But in Breach of this fundamental Law of Nature and Na- 
tions, Lord Bacon, in the ſame Reign and with the ſame View, lays 


it down as Law—Tb4 it ts an inſeparable Prerogative of the Crown to 
diſpenſe with political Statutes . If this Doctrine was any. thing 
more than ſervile Complaiſance to arbitrary Meaſures, we ſhould have 
found this drſpen/ing Power co-eval with the feudal Syſtem; but un- 
bappily for this Prerogative Lawyer. and his Aſſertion (for it neuer 
could be his Opinion) we know the Birth of this diſpenfing Claim, 
have ſolely felt its Progreſs, and ſeen with Pleaſure its Death and Bu- 
rial at the Revolution, a Period that will be for ever dear to this 
Nation for the Reſtoration of its Liberties, and a Conſequence that 
followed thereupon, the Settlement of the preſent Royal Family upon 
the Throne, as the Guardians and Protectors of them for the future. 
The Clauſe of Non obſtante was firſt introduced into the Orders of the 
King 1251, 34 Hen. III. in Imitation of the. Pope's aſſuming that 
Power of diſpenſing which, began 1245, in the ſame Reign, and in 
the Time of Innocent IV. We ſee, therefore, that this d:/enfing 
with Laws was ſo far from being a Prerogative inſeparable from 


the Crown, that there was a Time, not above 2 50 Years before this 


Opinion, that the Crown knew nothing of ſuch a Prerogative; and 
ſo far was it from being true and founded in Law, that it was the 
Offspring of Tyranny, and the Produce of that inauſpicious Reigw 
that for upwards of fifty Years was no other than n * 
vaſion of the legal Rights of the People. %% 21200 


* Bacon's Elements of Common 1 p. 68. Regula x7. 
When 
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When the Law of Tenure and Services was ſettled upon this Foot- 
ing. by our Saxon Anceſtors, they proceeded by Degrees as Occaſion 
required, to agree upon ſuch further Rules as were neceſſary to the 
internal Government, the. Regulation of the Manners of the Com- 
munity, and the mutual Protection of each other upon the Footing of 
Equality and Liberty. They knew no Superior but the Public Good, 
7. e. the Perſon appointed by themſelves to take Care that the Com- 
munity ſuffered no Damage, and to whom they had delegated proper 
Powers for that Purpoſe at their annual Conventions, which being an 
Aſſembly of the Tenants of the chief Fees compoſed of the Pares 
or Peers of the Land, was the 9 our Parliaments. | 


At theſe Conventions every one that held a Fee in Land under the 
Public, for which he was to perform particular Services chiefly mili- 
-tary for the Defence of it, appeared as a conſtituent Part, and con- 
ſulted upon ſuch Meaſures as were moſt conducive to the Peace, Hap- 
pineſs and Proſperity of the Whole. This was the Foundation of 
the Saxon Wittenagemot, the Members of which, according to the 
Quantity of their Tenures, were called Eorles or Thanes, which, 
under the Norman Regulations, were changed into Counts and Barons. 
This then was the Baſis of that Conſtitution we live under at preſent, 
a few Alterations excepted which aroſe from the Circumſtances of the 
Times, and the farther Extent and Mode of Property; for when 
the Lands of Conqueſt were ' divided: into Lots and Shares and 
diſtributed among the Capitains, who were ſo called from holding 
their Lands immediately in Capite, or Chiefs, from the Tenure Ex 
Chef, which is the ſame in French as in Capite, they met as Repre- 
ſentatives of their Fees to take order for the good Government of the 
rakes" as hath been before obſerved : But when this Kind of Tenure 
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ceaſed by Degrees, or at leaſt was altered, and Poſſeſſions were held 
by other Rights, and Property became more diffuſed, it was im- 
poſſible but Alterations in the Conſtitution ſhould follow, where the 
Manner of poſſeſſing Property was changed. This was what gave 
Riſe to a third Eſtate in Parliament, and the Ro of the 
Commons into the Legiſtature. 


From this View of the old Conſtitution of this Country, founded 
intirely in the feudal Tenures by our Anglo Saxon Anceflors, from 
whom we derive both our Laws and Liberties, I cannot but be ſur- 


x prized at the Aſſertion of the learned Author of Obſervations on the 


Statutes, p. 59. That feudal Tenures were not known to the Saxons, a 
Proof of which is, that they bad no Terms for. ſuch Trnures. What 
were the Terms of Secage, Burgage, libera Elemifyna, called after- 
wards by the Normans Frantalmoine, Gavelkind *, but Terms of Te- 
nure among the Saxons? What were the Names of Eorl, Thane, 
Vavaſſors, but Terms of Tenancy and holding Fees T. What were 
the 60,000 Knights Fees, which were converted into Baronies by the 
Conqueror, but Fees held by Knights Service in the Saxon Times f 
or feodum militare ; arid a Knecht in their Language ſignified a Souldier 
or military Servant, and in this Signification, to make a Man a Knight 
was to make him a Souldier or military Man. A Thane m Domeſday, 
Berocheſcire, in burgo Walingeford, is called .. . . . Miles regis Domini- 


cus. The Paſſage runs thus: T. R. E. (tempore regis Edvardi) Tainus 


vel miles regis Dominicus moriens pro Relevamento dimittebat regi 
omnia arma ſua et equum cum ſella alium fine ſella. So that a Thane 
was one that held by military Service in the Time of the Saxons, ex | 


1111 


e See Blackſtone, lib. ii, c. 4, 5, 6. + Dezeny or Thane, a Denen, aint un 
when 
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when he died the King took for a Relief bis Arms, and a Horſe 
ſaddled, and one without a Saddle. By the Relief, which were his 
Arms and his Horſe, it plainly appears, that the Thane held by military 
Service. Under the Normans, the Tenure of Tainlands or the Fees 
of a Thane were changed into the Tenure by Barony, which only 
was the Norman Name, inſtead of the Saxon, for the ſame Thing: 
Accordingly we find in the Laws of the Confeſſor, confirmed by 
William the Conqueror in the fourth Year of his Reign, and which 
he declares to be the Laws that were in Uſe by his Coufin Edward, 
as the Title in Ingulphus declares—-Ces fort les Leis et les Cuſtumes 
que le Reis Will. grantut a tut le peuple de Engleterre apres le Conqueſt de 
la Terre. Ice les meſmes que li Reis Edward ſun Cofin, tint devant 
lui-—Co eft a Saveir, &c. In theſe Laws the Relief of a Baron was 
the ſame in Kind, tho' different in Degree only ; for as the Thane's 
Relief was his Arms, and one Horſe ſaddled and one not ſaddled, fo the 
Relief of a Baron (which we ſee ſettled here ſo ſoon as the fourth Year 
after the Conqueſt, which obſerve) was his Arms, and four Horſes 
ſaddled and bridled. The Article in the Original is this: De Relerf 
a Barun 4 Chivalz enſelez e enfrenez, e 2 halberz, e 2 haumes, e 2 
eſcus, e 2 launces, e 2 eſpees, e les altres 2, un chaceur e un palafrei a 
freins e a cheveſtres. So that altho' we meet here with Norman 
Terms of Tenure, yet the Things were the ſame as under the Saxon 
Tenure, and the Laws the ſame as the Confeſſor's in the Main; the 
chief Difference being the Change of Ezr/ for Cunte, and Wein for 


Baron, with ſuch Increaſe in the Quantity of the Relicf as made 
them know they received Law from their Conqueror. 


This Miſtake about the Time of the Otigine of feudal Tenures in 
this . ſeems to have ariſen from the Authority of Sir H. Spel- 


N 2 man, 
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man, who expreſly ſays in his Gloſſary, voc. Feudum—feudorum ſer- 
vitutes in Britanniam noſtram ptimum invexit Gulielmus Senior Con- 
queſtor nuncupatus-—innuit huc ipſum Domeſdai Tit, Glouceſtre, 
Epiſc. Baion. Eſtrigole - Wilhelmus de Ow, habet in Wallia tres Piſcarias, 
in eodem feudo 50 Carrucat Terre, ſicut in Normannia; feudum et 
Normanniam jungit, ac ſi rei novæ Notitia Normannia diſquirenda 
eſſet; deinde reſonarunt omnia feudorum gravaminibus, Saxonum ævo 
ne auditis quidem.— The Anſwer to which is, that Lands were held 

under the Anglo Saxon Government by feudal Services, ſuch as Pala- 
tine, rural, and military; the Tainlands were held by military and 
often other Kinds of Service, the Demean Lands by rural Services, 


and we have ſeen the Thanes were Tenants by Service, as their Name 


imported. Selden tells us, that for Tainlands, which were honorary 
Poſſeſſions, the Word Barone was uſed *. 


Upon the whole the Truth ſeems to be, that when the Danes 
about the Middle of the ninth Century came into France, and ſettled 


in the Country that from theſe northern Adventurers was called Nor- 


mandy, they brought with them the old feudal Cuſtoms of their 


Country, and uſed them as the eſtabliſhed Law: And when William 


the Baſtard, two hundred Years after, conquered England, he made 
no fundamental Alteration in the Laws of England (for in the fourth 
Year of his Reign, as before mentioned, he granted. and confirmed the 
Laws of the Confeſſor, which were the old Anglo Saxon Laws) but 
gave new Terms to old Cuſtoms ; and what they called Eorl and 
Thane, he, according to the Cuſtom of Normandy, called Count and 
Baron; beſides which, he exacted harder Terms of Tenure than the 
feudal Tenants had been uſed to, as hath been obſerved before in the 


* Titles of Honour, 
Matter 


roo Ip enero 
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Matter of Relief under the Anglo Saxons and Normans. We ſee, 
therefore, that Services, and even military Services, were the Con- 
dition of Tenure under the Anglo Saxon Government in England ; 
and why it ſhould be otherwiſe no Reaſon can be given, ſecing that 
upon the Decay of the Roman Empire, the northern Nations by De- 
grees became. poſſeſſed of all the Kingdoms of Europe, and intro- 
duced univerſally feudal” Tenures and feudal Laws wherever they 
ſettled. When therefore all Europe was held by feudal Tenure and 
governed by feudal Laws, in Conſequence of the Incurſions of the 
northern Nations, why ſhould England alone be exempted from the 
common Condition impoſed by the Conquerors on all others that held 
under them? In ſhort, what was the Wittenagemot, the magnum Con- 
cilium among the Anglo Saxons, but an Aſſembly of feudal Tenants 
in Capite, Who appeared at the annual Convention in Virtue of their 
Fees and Poſſeſſions which they held, under particular Services re- 
ſerved to the Public from which they held them, to conſult and enact 
ſuch Laws as were neceflary for the Welfare and good Government 
of the whole Community. Theſe feudal Aſſemblies for the ſame 
Purpoſes were every where obſerved thro all Europe; in France they 
were called the Champs de May, becauſe of their Meeting at that 
Seaſon, and Roncalia in Italy, becauſe the Vaſſals uſed to meet the 
Emperor when he went to Rome at that Place on the Banks of the 
Po. But the Nature of that ancient Inſtitution is beſt preferved at 
this Day in the Diet of Poland. 


When therefore it is faid, that feudal! Tenures or Services were nt 
known to the Saxons, or that the Conqueror firjt brought them into 
Britain, no more ſurely can be meant than that the Baronage and Se- 
verity of Services introduced and enforced on the Engliſh by William 
"7 | the 
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the Conqueror, were not known before in that Extent and in that 
Form to the Saxons. This feudal Tenure the northern Nations learnt 
from the Manner of ſending out the Roman Colonies into conquered 
Countries, where the Souldiers and others were ſettled upon Condition 
of defending them for the Public. Theſe Lands were called Bene- 

ficia, which Word ſignified a Reward for their Services, and was af- 
terwards aptly enough expreſſed by the Fe-odb of the Saxons, which, 
like the Beneficium of the Romans, implied a flipendiary Property or 
Poſſeſſion given as a Reward of Ser vice. 


I have been inſenſibly led into this ſhort Account of the Origin of 
Engliſh Liberty and Law, founded in the ancient feudal Tenures of 
our Gothic Anceſtors ; which Poſſeſſion of Property made them take 
all poſſible Precautions for the quiet and uninterrupted Enjoyment of 
it. But we need not go ſo far back as our Gothic Anceſtors, or the 
firſt Romans, to learn that the Poſſeſſion of Property was the immediate 
Source of Liberty, and the Origin of a Jury ; we may turn our Eyes 
to the Norman Conqueſt, and ſee that Truth in the ſtrongeſt and moſt 
ſtriking Light; for when William the Conqueror, as he is. called, 
under Pretence of his Conqueſt ſeized all the Riches of England that he 
could get at, he divided them to his chief Officers under the new 
Tenure of B:rony ; fo that Ingulphus, who lived at the Time and was 
a Fayourite of the King, could not help comolaining in his Hiſtory of 
Croyland of the Impriſonments, Baniſhments and other Hardſhips in- 
flicted on the Biſhops and great Men that had oppoſcd him. He then 
concludes, deinceps ergo Comitatus et Baronias Epiſcopatus et Pi#latias 
totius Terrz ſais Normannis Rex Wilhelmus diſtribuit, et vix aliquem 
Anglicum ad I Ionoris Statum vel alicujus Domini principatum aſcen- 
dere permili *— That he gave all the Earldoms, Baronics, Biſhop- 


„ Hiiuria Ingulphi ſub ann. 1006-7. p. 70. Edit. Gale. 
on ricks 
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ticks and Dignities to his Normans, and ſcarce admitted an Engliſh- 
man to any Place of Honour or Command. And Hemingford fays, 
that the King ſeized all the Money that had been depoſited by way of 
Safety in the Monaſteries by the rich Men of the Kingdom“. Under 
all this Opulence and the Power that attended it, they ſoon began to 
feel their Importance, and think how to prevent that Hand that raiſed 
them, from as arbitrarily pulling them down. 


Four Years had not paſſed before they called aloud for the Reſto- 
ration of the Laws of Edward the Confeſſor, which the Conqueror 
thought proper to.confirm +. Afterwazds fram ſucceeding Kiogs they 
obtained Recognitions of the old Saxon Laws and Charters of Liberties 
founded on thoſe Laws and ancient Cuſtoms, till at lat the Grand- 
children of thoſe firſt Norman Spoilers, who had ſtript the Englith of 
their Laws, Liberties and Paſſeſſions, became the Patrons and Cham- 
pions of the Magna Charta, one Article of which was the Trial by 


'® Rex autem in Anno 1070, in ipſa quadrageſima Monaſteria totius Angliz perſcrutari 
fecit, et pecuniam quam ditiores Angliz propter-iſtivs auſteritatem et depopulationem 
in eis depoſuerunt auferri juflit. Cronica Walteri Hemingford, cap. 4.—This Paſſage 
in Hemingford, who lived in the Time of Edward III. he took out of the Hiſtory of 
the Church of Ely, written about the latter End. of the Reign of Rufus, Which 
Tee in the 15 Scriptores, Edit. Gale. Vol. I. 


+ LL. Edwardi Confeſſoris confirmayit Will. Conqueſtor, anno regni ſui quarto, 
1070. Seld. Not. ad Eadmer. 


Gulielmus primus dicitur Londinum anno ſuo quarto invocaſſe omnes e proviaciis 
ſuis univerſos, Anglos nobiles ſapientes et lege ſua eruditos, ut eorum et Jura et con- 
ſuetudines ab ipſis audiret. Rog. Hoveden part. poſt. fol. 347. Edit. London. 

So-likewiſe the Title of the Laws themſelves in Ingulphus declares—Cel ſont les 
Leis et les Ouſtumes que le reis William grantut a tut le Peuple de Engleterre apres 
le conqueſt de la terre.— Ice le meiſmes que le reis Edward ſun coſin tint devant lui. 


Jury, 
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Fury, which had been an old Cuſtom under the Saxon feudal Tenure, 
as we have before ſeen it in the Laws of the Confeſſor. 


This new Syſtem of Tenure by Barony Dr. Blackſtone ſuppoſes not 
to have been introduced in:o England ſoon after the Congueft, nor by the 
meer arbitrary Will of the Conqueror, but by the Conſent of the Council 
or Partiament that met him at Saliſbury, in the laſt Year of his Reign, 
when he was going over to France, Blackſtone, lib, ii. cap. 4. 


This Obſervation, I think, is not made with the Doctor's uſual 
Exactneſs; for in the Laws of the Confeſſor, confirmed by the Con- 
queror in the fourth Year of his Reign as is before obſerved, we find 
the Subſtance of ſome Anglo Saxon Laws, but the Language and 
Terms were Norman. Can it be ſuppoſed that he would make uſe 
of the Terms Barons and Counts in thoſe Laws, if the Names of 
Barons and Counts were not eſtabliſhed and well known? How could 
the Relief of a Count or Baron be underſtood, if theſe Terms had 
not been aſcertained at the Time of the Confirmation of the Laws of 
the Confeſſor by the Conqueror in his fourth Year; beſides, we are 
told expreſly by Matthew Paris, Anno 1070, which was the fourth of 
the Conqueror, Rex Wilhelmus Epiſcopatus et Abbatias omnes que Ba- 
ronias tenebont, et eatenus ab omni ſervitute ſaculari I bertateni habue.. 


rant, ſib ſervitute ſtatuit militari, inrotulans fingules, &c. pro volun- 


tate ſug---that in the fourth Year of his Reign he obliged all Biſh-ps 
and Abbots to hold their Lands, hitherto free from all Service, by 
military Tenure, appointing the Number of Soldiers each ſhould 
ſupply by his own Will and Pleaſure ; obſerve pro voluntate ſua. We 
have likewiſe ſeen above the arbitrary Diſpoſal of the Honours and 
Lignities which were taken from the Engliſh and diſtributed to his 
Followers; to which we may add the Plunder of the Monaſterics, 

where 
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where the vanquiſhed endeavoured to conceal their Money and valu- 
able Moveables. Under theſe Diſpoſitions of Severity and Violence 
it is moſt natural to believe that William introduced the Change cf 
Tenures as ſoon as he could, and that when he inveſted his Followers 
with the Lands and Dignities of the Engliſh, he did it after the 
Manner of their own Country, changing the Title Eorl for Count, 
and Thein for Baron, and calling theſe Tenures by military Service, 
by the Norman Name of Baronies. Beſides, it is not likely that ſo 
politic and jealous a Prince ſhould leave the Settlement of this new 
Acquiſition to the laſt Year or two of his Life, and that to be done in 
a Parliamentary Way by Conſent, when every Thing elſe was carried 
with a high Hand, and diſpoſed by the abſolute Will of the Prince. 
To this we may add, that in Domeſday, which was compiled before 
this Council of Sarum, we read of the Barones in many Paſſages, viz. 
Title Dorſet. De partibus aliorum Baronum ſunt ibi 20 Domus 
ſtantes, et 60 deſtructæ. In Burgo de Warwic. Barones regis habent 
112 Domos, &c. And this by the way confirms an Obſervation of 
Hemingford relating to the Cauſe and Intent of the Survey of Domeſ- 

day. He ſays, Cronic. ad ann. 1086. cap. 10. that it was taken in 
order to know, quantum terræ quiſque Baronum ſuorum poſlidebat— -- 
How much Land each of his Barons held under lim. This plainly 
ſhews that Baronies were inſtituted before the Beginning of taking 
the Survey, which laſted three Years; and it is very reaſonable to 
ſuppoſe, that the Barons had been ſome Time before in Poſſeſſion of 
their Fees under that Name: from all which we may conclude, that 
the Baronies were introduced into England ſoon after the Conqueſt, at 
leaſt before the Council of Sarum, and by the King's arbitrary Mill, 
rather than the Conſent of the People, We ſee thus, that neither the 
Goths nor the Normans in England ever thought of Liberty, when 
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| they had nothing to loſe ; but when they became poſſeſſed of what was 
valuable, they had Recourſe to ſuch Meaſures as were mol likely to 
ſecure them the free and unmoleſted Enjoyment of it. 


Such alſo was the State of the firſt Romans, with reſpect to their 
Laws, during the greateſt Part of the kingly Government, under 
which the Will of the Prince was the chief Law for Want of others: 
But when the deſpotic Behaviour of the regal Family grew obnoxious, 
and the Son of Tarquin, as Tacitus ſays of Domitian, ſtupris et adul- 
teriis filium principis agebat, diſtinguiſhed himſe}f only by the Exceſs of 
Debauchery and Adulteries, the Alarm that firſt affected the Honour 
of their Families reached at length to every other valuable Concern, 
2nd laid the Foundation of that great Revolution, which made way 
for the Roman Commonwealth and Conſular State, which was built 
upon Eguality and Liberty. | 


The Want of a regular Eſtabliſhment, and Inability perhaps in thoſe, 
Times of Confuſion and Inexperience to frame one, was the Reaſon 
why at the Beginning of the Commonwealth they ſent Ambaſſadors, 
1 to Athens, praying a Tranſcript, of the Laws of Solon, which were 
1 grown into great Repute, not only from their intcinfic Worth, but 
1 alſo from being accommodated to a popular Government, ſuch as was 
no propoſed to be introduced among the Romans, and wanted all 
| Aſſiſtances againſt the ejected Party of Tyranny and arbitrary Power: 
14 And to what Height that had grown under the laſt Tarquin, we may 
| judge by the Sketch that is given by Livy, who ſaith of him, cagnitio- 
| nes capitalium rerum fine Confilits per ſe ſolum exercutſſe, propterque eam 
I cauſam occidefe, in exilium agere, bonis mulctare, potuiſſe—-non. ſuſpec- 
tos modo et inviſos ſed unde nibil aliud quam predam ſperare poterat— 

7 That 
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That Tarquin ſat as ſole Judge, without any Aſſeſſor or Counſel in capi- 
fal Trials, the Conſequence of which was, that he had it in his Power 
to kill, baniſh, or confiſcate the Eſtate of whomſoever he fleaſed ; and 
that not only of thoſe that were obnoxious to his Suſpicion and Reſentment, 
but in ſhort all others from whom he was in Hopes of getting any thing 
by Confiſcation. And as a farther Inſtance of arbitrary and tyrannical 
Proceedings, he adds, per ſe ipſe cum quibus viluit fædera ſocietatis 
injuſſu populi et Senatus ferit diremitque—That by his own Authority, 
without the Conſent either of the Senate or People, be made Leagues of 
- Amity and Friendſhip, or broke them juſt as be pleaſed himſelf. To 
which we may add out of Dionyſ. Halicarn. that he determined 
Matters in Judgment not by the Laws and Juſtice, but according to 
his own Will and Pleaſure*; and beſides all this, he aboliſhed 
all the Laws that Tullius made in favour of the People, and the 
equal Diſtribution of Right and Juſtice which was due to all Ranks 


even the loweſt +. 


This State of Tyranny and abſolute Rule could not laſt long: Ac- 
cordingly the People who felt the Effects of it, laid hold of the Pretence 
of his Son Sextius's Debaucheries to declare againſt the Violence and 
arbitrary Conduct of the Father, and at the fame Time to put an End 
to regal Power. A new Plan of Government ſucceeded ; in which they 
took Care to 18 againſt any ſuch Enormities for the ſuture, by grant- 


* Tas — vx tri ra Na, * rug vahng, a eri rug tabrs rer av pf 
eroieiroe* D. Halicarn. in Tarquinio Superb. p. 237. Edit. Hudſon, 


+ vg ds vous rut amo TVN youpe/lac, ual" us of ws Tx dna THe A 
. Tavlas are” Ibid. p. 236.—Obſerve here, that equal Juſtice, 
iE 108 ra dixauc Tag a, was the firſt Principle of Liberty among the Romans 
as well as the Greeks. 
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ing to their chief at Powers only as were conſiſtent with 
Liberty and the public Welfafge, We can make no Doubt but that 
they who had felt ſo ſeverely the Scourge of Vill and Pleaſure in their 
judicial Proceedings, as is above obſerved, made the beſt Proviſion 
they were able againſt any Partiality or Corruption in the like Reſpects ; 
and there is all Reaſon to think, that the Regulation about the equal 
Diſtribution of public Juſtice with Uprightneſs and Impartiality en- 
gaged their ficſt Attention, particularly becauſe, as we have ſeen above, 
Tarquin had aboliſhed all the Laws of Tullius that had been calcu- 
lated for the ſalutary Purpoſes of equal Law and univerſal Juſtice to all 


Ranks. 


We may here juſtly place the Date of that Inſtitution, by which 
all capital Cauſes were to be tried by a Number of diſintereſted 
Men, in Oppoſition to the ſole Deciſions of an arbitrary, avaritious or 
revengeful Prince, which they had ſo lately and fo unhappily expe- 
rienced. Brutus indeed, as being one of the firſt created Conſuls with 
ſupreme Power, fat as ſole Judge upon the Party of Tarquinius and 
his Followers, becauſe there was no Time in that Confuſion to make 
new Laws and Ordinances to this Purpoſe, it was neceſſary therefore to 
proceed againſt them according to the uſual Forms, which they could 
have no reaſonable Objection to, as having uſed them when they 
themſelves were in Power. But when the Troubles began to ſubſide, 
Valerius, the other Conſul for the Year, took away that Power 
of judging ſolely and finally in a capital Caſe, by a Law de Pro- 
vocatione, whereby it was enacted, That no Conſul for the future 
ſhould judge a Citizen in a capital Caſe withiut the expreſs. Order 
of the People, who had it in their Power to name whom they pleaſed 
for that Purpoſe -LEX, ne Conſul de capite civis Roman? * 
Populi quæreret, &c. 

This, 
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This was the firſt Step. towards the Freedom of Trial in capital 
Caſes ; but what Amendments or Alterations it underwent afterwards 
till it became veſted in the ſenatorial Order, Hiſtory does not inform us; 
Indeed Dionyſius Halicarn. tells us, that the Judicia were ſettled in 
the Patcicians by Romulus “, but the Conduct of all the Kings after 
him ſhews, that either there were no Judicia or Trial by Jury, or 
elſe they were obliged to determine according to the Will of the 
Prince. If we may gueſs by the arbitrary Proceedings of Tarquin. 
in this Caſe, as we have before ſeen out of Livy, we may preſume the 
preceding Kings acted nearly in the fame Manner; we have ſeen Ro- 
mulus, ut libitum impetitaverat, was abſolute and his Will the Law: 
And in this very Caſe of Judicature Dionyſ. Halicarn. ſays, That the 
greater criminal Cauſes be reſerved for his own Hearing, but the leſſer 
he referred to the Senate T. And the Occafion of Servius Tullius 
enacting Laws that, even the Kings ſhould be bound by=—quers etiam 
reges obtemperarem.ſeems to imply, that the Abuſe alſo of their 
Power required ſome Redreſs, ſome Bounds to be ſet to their Deſpotiſm : 
So that as the Reign of the firſt and laſt King of Rome was arbitrary 
and their. Government abſolute, we may fairly conclude, that the inter- 
mediate Kings governed in the ſame Manner, and that there were no 
Fudicia or Trials by Jury, not even of the Patricians, as Dionyſius 
ſays, during the regal State of Rome, but that they were the Produce 
of better Times, and a Proviſion that grew out of Liberty and natural 
Juſtice. 


This Power of determining in criminal Matters of the. lefler Kind 
was at firſt lodged in the Senate for no other Reaſon, than as by 

* evrarpdas t x) aggt x, ,, Dionyſ. Halicarn. in Romulo. 
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their Rank of Patricians they were ſuppoſed to be more capable of 


judging of right and wrong than the common, ignorant Multitude, 
who, as Dionyſius obſerves, were excluded from the Management of 
public Affairs from their Want of Underſtanding and other Abilities 
neceſſary for the Diſcharge of that Truſt; and in this Manner the 
Senate continued to be Maſters of all Judicial Proceſs, and to have 


the Judices choſe out of their Order only, for 300 Years. It is to be 
- obſerved, that this Power of judging in criminal Matters was not par- 


ticularly as ſuch veſted in the Patricians, but as they were appointed 
to be Aſſiſtants to the King in this infant State, all Matters relating to 
the Public that the King did not take Cognizance of, devolved upon 
them as the moſt capable to direct; among other Cares, this of Judi- 
cature was one, which, from being at firſt a Matter of Neceſſity, 
in Proceſs of Time came to be claimed as a Right inberent in their 
Order, eſpecially when they came to find themſelves by Means of 


this Judicature Maſters of the Lives and Properties of the reſt of the 


People. However, we find them in Poſſeſſion of this Power about 
U. C. 630. when making a very ill Uſe of that important Truſt by 
Corruption and Oppreſſion, the lower People thought it high Time to do 
themſelves Juſtice, by firſt remonſtrating againſt the Abuſes committed 
in it, and then wreſting that Power of doing Miſchief out of the Hands 
of thoſe who had ſo wantonly and corruptly uſed it againſt them, 


7 


Accordingly, the next Step they took was to demand ſome Patrons 


of their Order and Rights, who ſhould be able to protect them againſt 


the Violence and corrupt Verdicts of the ſenatorial Jury. They then 
proceeded to require that the Judices or Jury ſhould be choſe out of 
another Order than the Senators, together with ſome other Regulations 
that were neceſſary to cover them from the Oppreſſions of the Great. 

r 
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In this Situation of theit Affairs, C. Gracchus-paſſed a Law, called — 
from him Lex Sempronia, whereby the Fudices or Jury were to be 

choſe out of the Order of Equites or Gentlemen, as the middle Rank 
between the Fatricians and Plebeians, 


We may make a Remark. have, which will be uſeful to carry along 
with us whenever we conſider the Tranſactions of that famous:Period | 
of the Alteration” of this Part of the Roman Conſtitution: by the 
Gracchi; There is nothing more common than the Cry againſt the 
Sedition of the Gracchi, their turbulent Temper and. ambitious Pro- 
ceedings, which we meet with in the Roman Writers under the En- 
fire. This was no other than baſe Complaiſance to Tyranny and 
Power, and a groſs Iuſult upon the Liberty of the People, who were =. 
thus to be traduced as Rebels and, Enemies to Society, for ſtanding ' - i. 
up in Defence of their juſt, and natural Rights againſt the Corruption , 
and arbitrary Proceedings of their Superiors. This was no other than 
vile Incenſe to deſpotic Goverament to arraign and abuſe thoſe who 
ſhould preſume to aſſert their Liberties againſt Corruption and Op- 
preſſion. But what is called Sedition in the Gracchi, in Truth was 
nothing leſs. r was an honeſt Attention to the Cries of an injured 
People for Protection againſt falſe Judgments and partial Deciſions in 
caſe of Life and Limb. Let us hear what Cicero ſays of them: Non 
ſum autem ego is Conſul qui ut plerique, nefas eſſe arbitrer Gracchos 
laudare, quorum Confiliis, ſapientia, legibus, multas eſſe video reipub-- 
lice partes conſtitutas. Cic. de leg. Agraria contra Rullum.—lI am 
not, ſays he, either afraid-or aſhamed, as: ſome may be, to praiſe the 
Gracchi, who by, their Counſels, Wiſdom and Laws reſtored the loſt” 
Parts of the ancient Conſtitution ; and a little before he calls them 
duos clariſſimos, ingenioſiſſimos, amantiſſimos Plebis Romane Viros, 
Tib. 


; 
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Tib. et C. Gracchos.— What was it they did? They made way for 
the tribunitial Power to operate on Corruption, and transferred the 
Choice of the Judices or Jury from the Senators, who had abuſed 
that Office, to the Equites or middle Order of Citizens, who were 
moſt likely to diſcharge it with Uprightneſs and Integrity v. This 
we may naturally ſuppoſe produced Diſputes and Diſcontents between 
the two Orders which laſted long, till Servilius Czpio ſettled the 
Matter by a Law, which appointed the Judices or Jury to be choſe 
half out of the Senators and half out of the Equites. The next 
Alteration was made by a Law of Glaucia, whereby the whole 
Number was to be taken out of the Equites. By the Lex Livia it 
was again divided between the Senators and Equites, of each 300.— 
After all theſe Contentions between the Senators and middle Order, 
the Lex Plautia endeavoured to conciliate Matters, by adding the 
Plebeians or third Eſtate to the former two; ſo that 15 out of every 
9 Tribe were to be choſe for this Service, and as the Tribes were 35» 
the 15 out of each amounted to 52 5 in the Whole. | 


Seven Years after, Sylla, who was diſpleaſed with the Equites and 

lower People for taking Part with Marius againſt him, being Dictator 
in Conſequence of his Victory, paſſed a Law that the Judices ſhould 
be choſe out of the Senate only, who were his Friends. This was 
again changed by Aurelius Cotta about eleven Years after, by a Law 
that appointed them to be choſe out of the three Orders, the Senators, 
Equites, and Tribuni /rarii. . 


Let us ſtop a Moment, and hear the Complaint of Cicers relating 
to that Period, when Sylla by his abſolute Authority choſe the Fadices 
© Gracchi qui Plebis Rom. commodis plurimum cogitaverunt. Cic. de Jag. Agre- | 

ria c. Rullum. | 
or 
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or Jury from among the Senators only.—** Under all the various 

* Diſtreſles, ſays he, that befell the People of Rome at the Time of 

* the Dictatorſhip of Sylla, there was nothing they miſſed ſo much 

7 as the Dignity and Uprightneſs of the antient Jury. 
« Reaſon they called aloud for the Tribunitial Power (that was now 
| «. ſwallowed up in the Power of Sylla) to be reſtored'to its original 
* Vigour and Effect. By the Corruption of the Senatorial Jury, 
7 they were driven to inſiſt upon a new Set of Men to execute that 
. important Service. By the ſcandalous and baſe Proſtitution of their 
« Verdict, the People were tempted to wiſh for a Cenſor, which being 
* looked upon formerly as a Name unpopular and odious, was now 
« become the darling and fayourite Topick in every Mouth. At a 
Time when the Wantonneſs of Power was exerciſed by the wickedeſt 
of Men, when the whole Roman People groaned under every Cauſe 
of Complaint, when the Dignity of the Judices or Jury was ſunk 
into the loweſt Infimy by Corruption, and the very Name of a Se- 
nator became offenſive, under theſe deplorable Circumſtances of 
* my Country, 1 am not aſhamed to, own that I ſtepped forward in 


It was for this 


the Cauſe of the Public and its Laws, and, endeayoured to redreſs 


theſe Grievances in ſome Meaſure by pointing to the Choice of able 


and honeſt Men to be employed in its Service , 


as the one only 


* Populus Romanus interea tametſi muttis incommodis difficultatibuſque affectus 


eſt, tamen nihil æque in repub. atque illam veterem judiciorum vim gravitatemque 
requirit.—Judieiorum defiderio tribunitia Poteſtas efagitata eſt, judiciorum levitate 
ordo queque alius ad res judicandas poſtulatur, judicum culpa atque dedecore etiam 
cenſorium nomen, quod aſperius antea populo videri ſolebat, id nunc poſcitur, id jan 
populare atque plauſibile factum eſt-In hac libidine hominum nocentiſſimorum, in 
P. Romani quotidiana querimonia, judiciorum infamia, totius Ordinis Offenſione, cum 
hoc unum his tot incommodis remedium eſſe arbitrarer ut homines idonei atque integri cau- 
ſam reipub. legumque ſuſciperent, fateor me ſalutis omnium Cauſa, ad eam partem ac- 
9 reipublicæ ſublevandæ quæ maximt laboraret. Cie. en Verrina five Divinat. 


«c Re. 


ro 
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„% Remedy to be applied to theſe many Diſorders.” 86 fi the Text 
of Cicero. In the next Place, let us hear his Commentator Afconius 
Pzdianus, who lived in the Time of Nero, upon the fame Subſea. | 
In his Note upon the above cited Words of | Cicero=-Or dv quojne alius 
ad res judicandas potuleturiiihe ſays; that C. Gracchtus pulſed Law, 
| that the Roman Knights ſhould be the"Judfcet'dr Jury, and they did 
their Duty honourably and uprightly twenty Veurs; then Sylla after 
his Victory made a Law for the Judices or Jury to be choſe ot of the 
Senators, and they diſchatged that Office corruptly ten Tears; after- 
wards Aurelius Cotta appointed them to be thoſer out of the three 
Orders of Senators, Equites and the Tribuni tarif “. It will be 
neceſſary to take Notice here who thefe Tribuni Erarii were, and what 
was the Meaning of that Expreffion, which Bas been underſtood by 
| ſome as if it had Relation to the Mrarium or Treaſury, and that the 
Ærarii here ſignified hw Treafuren of the 4845 1 


The Tribuni Zrarii in this Place were the Repreſentatives of the 
very loweſt People, who were not Included i in any Tribe or Century, 
had no Vote, and not reckoned as Citizens in any other Reſpe&t than 

paying their Poll Tax, from whence icy were _ Erarii g guia pro 


* Caius 8888 8 tulerat ut "REIN 16 
annos 20 ſine infamia ; poſt victor Sylla leges talerat nt Senatorius ordo judicaret, et 
judicavit per 10 annos tus piter, nunc Aurelius Cotta legem fert ut Senatores et Equi- 
tes et Tribuni ZErarii mul judicent. Aſconius Pædianus in Divinatione Ciceronis, 
p. 4. Edit. Aldi.—N. B. In another Place Aſconius ſays, that the Regulation of 
Gracchus continued near 50 Years—annos prope 50 tanto enim fere tempore Equeſter 
Ordo judicavit lege Sempronia.— And thjs is confirmed by Cicero, Verr. 2 um 
Equeſter Ordo judicaret annos prope quinquaginta continuos ne tenuiſſima d 
ſuſpicio acceptæ pecuniæ ob rem judicandam conſtituta fit. e 
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capite tributi mine Ara priberent ®: This Rank of People was 
called infra cenſum ; for the Cenſe or Qualification for a Senator was 


800,000 H. 8. 4% H. S. or Seſterces for a Knight, Hence 
Horace, 


Si quadringentis ſex ſettem N deſunt, 
Plebs W . 


And all under this 400,000 Seſterces, or about 2 500 J. Sterling for a 
Knight, or 5000/. Sterling for a Senator, were reckoned among the 
Plebs or Commonalty. However, out of Men of this Eſtate was the 
third Part of the Judices taken by the Law of Cotta; becauſe they had 
long expefienced the Hardſhip and Oppreſſion of being tried by the 
Nobles and Gentry, without having any of their own Rank, or, in 
our Language, f their Peers, to be on their Trial. To prevent there- 
fore, as far as might be, any oppreſſive or corrupt Verdi, and to give 
the loweſt Subjett a fair Trial where the third Part was to be taken out 
of themſelves; the Tribuni Ærarii were admitted by this Law to be a 
Part of the Judices with the Nobles and Gentry, that, i in a free State 
as Rome was or ought to be, there ſhould be no Rank of People 
whoſe Liberty or Life ſhould be endangeſey by Corruption, or liable 
to ſuffer by Injuſtice and Oppreſfis ion. of ſo ancient Inſtitution is the 
Trial by Peers among the Romans, and much antienter yet, as we 
have ſeen, among the Greeks, which indeed did not then commence 
to be a Law when it was written, 'but, as Cicero ſays, upon another 
:Occafion, bc'non  feriptsd fed nata tex, quam non didictmus, accepimuss 
legimus, verum ex natura arripuimus, hauſimus, expreſſimus, ad quam 
mon” docti ſed fathi, non inſtituti, ſed imbuti ſumus. Cic, pro Milone. 
Which ren to out preſent Subject ſhews us, that the Trial by Jury 


Piebelus in centum tab. referretur et n fieret ac per hoc non fieret in alba 
Centuriz ſuæ, ſed ad hoc non eſſet Civis tantummodo ut pro capite ſuo Tributi no- 
mine Era præberet. Aſcon, Pædian. in Divinat. Ciceronis. 


Re of 
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of our own Equals ſeems to grow out of the Idea of e Govern- 
ment, and is founded in the Nature of Things. | 


It will be needleſs to give an Account of all the * that 
happened in the Choice of Judices out of the different Orders (from 
the Time that it was firſt transferred from the Senate to the Equites 
by C. Gracchus) according as each Magiſtrate, who propoſed the 
Law, was attached to either Party, one of which aimed at Power, 
the other at Liberty. It will be ſufficient to ſay, that Pompey, who 
favoured the People, continued this Law of Cotta, and Cæſar, who 
was no Friend to them, ſtruck” off the Tribuni Ærarii or the popular 
Part of the Judices, and Antony in their Stead added the Officers of 
the Legio Alauda ; and his Reaſon for this extraordinary Meaſure was, 
aliter noſtri negant ſe ſalvos eſſe, that otherwiſe bis Party were not in 
Safety. This Reaſon of Antony carried ſuch evident Marks of Cor- 
ruption with it, that Cicero could not help crying out, O Contume- 
lioſum honorem iis quos ad judicandum nes opinantes vocatis—Hic 
enim eſt Legis index, ut ii in tertia decuria judicent, qui libere ju- 
dicare non audeant *® How reproachful muſt that Kind of Honour 
be that calls Men upon the Jury that never deſired it; this plainly 
ſhews the Intent of Antony's Law, which was to ſecure the Voices 
of ſuch Men as were not at Liberty to act in this Caſe uprightly. 
The tertia decuria in this Paſſage, and the duæ decuriæ Senatorum et 
Equitum in the Law of Antony, ſignify the Liſts or Panels of the 
ſeveral Orders out of which the Judices were choſe; for. decuriare 
was no more than d:/cribere ; and in this firſt Philippic of Cicero we 
find decuriatio tribulium and deſcriptio populi put together, which was 
the ſame as Glanvil calls in our Law, nomina eorum imbreviare, or 


20 Ciceron, prim. Philipp, 
| enter- 
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entering their Names on a Roll—called alſo impanelling a Jury.— 
Glanvil de Leg. et Conſuetudin. Angliæ, lib. ii. c. 7. 


From this View of the ſeveral Steps taken by the great Men of 
Rome to ſupport their Power, by being Maſters of the Judices or 
Fury, and by the lower People and their Friends to defend their Li- 
berty againſt the Encroachments and Corruption of the Senators *, 
- we may obſerve, that the interior Troubles in the Roman State from 
the Time of C. Gracchus to the Death of Cæſar, were chiefly Con- 
tentions about who ſhould be Maſters of the Fury, and out of what 
Orders they ſhould be choſe.— And altho' this ſeems at firſt Sight to 
be a Matter too inconſiderable to raiſe ſuch a Flame, yet it will 
appear to be of the utmoſt Importance, when we reflect what In- 
fluence it would give an Ariſtocracy to chuſe the Judices or Jury out 
of themſelves and Friends, that upon all Occaſions would fayour their 
Pretenſions, ſeeing the Lives and Fortunes of their Opponents by 
theſe Means would be in their Power +; and on the other hand, of 
what Concern, it was to the People in general to have able and hone 
Men of their own Rank as Part of the Jury, upon whole Integrity 
they might depend for Juſtice and Protection. This plainly appears 
from the Corruptions of the Judices when-choſe out of the Senators, 
the Violence and arbitrary Conduct of the Dictators Sylla and Cæſar, 
the Struggles that were perpetually made by the People and their 
Patrons againſt the Tyranny and Oppreſſion of a Senatorial Jury, and 
the conſtant Change they made in favour of Juſtice and Liberty 
whenever they found themſelves in a Condition to do it, till at laſt it 
became entirely loſt: under the abſolute Government of the PR 


„* MI ſera eſt ignominia Judiciorum publicorum. Pro C. Rabirio, 
+ Omnes omnium pecuniz poſitz ſunt in corum poteſtate qui Fm dant, et eorum 
gui judicant, on, 2, Verrin, 1 
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It is to be confeſſed, that the Argument uſed in favour of that 
Truſt being repoſed in the Senate, as Men of Dignity, Rank and Pro- 
perty, had its Weight in the Senſe it was urged by Cicero againſt the 
Appointment of the military Officers by Antony---In Judice ſpearj 
fortuna debet et Dignitas, Philipp. 1.-—That Fortune and Dignity- 
ought to be conſidered as Qualifications for a Judex or Juryman. But 
when theſe Qualifications, reſpectable as they may be, inſtead of 
being a Security to the Public, were made uſe of as Means to enſlave 
and injure it, it became the Duty of every Man to endeavour to pro- 
cure ſuch an Alteration as was conſiſtent with Publick Good : for great 
and diſtinguiſhed Talents, and Qualifications of Fortune and Power, 
with a bad Heart to direct the Operation of them, is ſuch a Curſe, as 
we could not wiſh a worſe to our greateſt Enemies. 


This was the Caſe of the Senatorial fits before Gracchus, this was 
the Cafe of that under the Dictatorſhip of Sylla, of which Aſconius ſays 
before, judicavit per decem annos turpiter. This was the Caſe when 
Julius Czſar ſtruck out the Tribunt /Erarii, becauſe they ſupported 

the Cauſe of Pompey and Liberty againſt Tyranny and Czſar. For 
which Reaſon, it was very juſt and laudable to endeavour to exclude 
the Senate from being the ſole Judices or Jury, and yeſt it equally in 
the People, who were more likely, and indeed actually did diſcharge 

that important Truft with more Integrity-— Judicarunt eme. per 
50 annos nne infamia. Aſcon. Pædian. ſupra, 


What a miſerable State the Affairs of Rome nie from the Corrup- 
tion of the Senatorial Jury under Sylla, we may learn from the two. firſt 
Actions againſt Verres by Cicero. I ſhall tranſcribe two or. three Paſſa- 
ges out of them, which will be ſufficient to ſhew what ſhocking Uſe was 

IG 00 made 
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made of a bribed Jury by Tyranny and Power. At the Opening of the 
firſt Action, he ſays , addreffing himſelf to the Jury, That it was the 
fhevailing Opinion, both at home and abroad, that a rich Man tho 


never fi guilty, would never be caft by the Fury as it flood then (in the 
Time of Sylla) But that by the Trial of Verres, who 1cas ſo execrable 
und Thfmous 4 Man in Biniſelf, and already condemned in the Opinion of 
al ſober Meh, they bad a happy Opportunity offered them to retrieve 
their bfs Honour and Reputation (exiſimationem TFudiciorum amiſ- 
fm) by filing him guilty; that be took upon him to ſay % much, not 
to rot any Reflettions on the Senatorial Jury, but to put them in Mind 
1 wipe away the Infamy that luck to them, by doing nom an exemplary 
"AF of Fuftice. He ſays in another Place, That the Verdifs given for 
the lat ten Years (that is, ſince the Jury were choſe out of the Senators) 
err reſarious and flagitious +. He ſpeaks likewiſe of a Trial, where 
% Sertator” being on the Jury, tot Moncy from the Accuſer to condem1 
the Crimina, and from the Criminal to acquit him, which he was 10 
divide among the Jury f. He then tells a Story, that Verres ſhould 
| ® Jnveteravit jam opinio pernicioſs reipub. vobiſqus periculoſs, qu non modo Rome, 
fed et apud cxteras nationes, omnium ſermone percrebuit, his judiciis qua nanc ſunt pe- 
cunioſum hominem, quamyis fit nocens, neminem poſſe damnari—Nuncia ipſo diſeti- 
mine ordinis, judicrorumque veſtrotum. , . . C. Verres homo vita, faQtis, omnium jam 


opitiione, damnatus, pecuniz magnitudine, ſua, ſpe; ac prædicatione abſolutus—Huic 


ego cauſæ .. . . Actor acctfh non ut augerem invidiam N ſed ut infamiz com- 
muni ſuceurrerem, &c, Cic. Verrim 2. 


+ Quz intra decem annos poſtea quam judieia ad Senatum . ſunt, in rebus 
judicandis nefarie, flagitioleque facts ſunt. 5 


t 4 Inventys eſt Senator, qui, cum judex eſſvt in codem judicio; et ab rev peruniam 
acciperet, quam judicibus divideret, et ab accuſatore ut reum damnaret. Verrin, 2.— 
And Pro Cluentio he calls a' cottupt: Jury, nummutii ANN — And 297 ad Attic. 
Ab. iv. 80 16. he ſpeaks of Judicum Ser den 
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ſay that he had the Protection of a great Man, for the 0 of 
Sicily, that he did not do it for himſelf, for out of his three Years 
Proſit, one Share only was to go to himſelf, the ſecond to his Lawyers 
and Patrons, and the third to the Jury to acquit him: Upon which 
he obſerves, that their Colonies would be induced to wiſh there was no 
Law de repetundis pecunits, or againſt Extortion, for then their Governor 
would plunder only enough for himſelf and Family; whereas, now 
they are obliged to provide for their Patrons, Advocates, Pretors and 
Jury v. He at laſt concludes, nulla in Judiciis ſeveritas, nulla religio, 
nulla denique jam exiſtimantur eſſe Judicia ,. — Yar there was not any 
Fuſtice or Religion in their Verdifts, which were not any longer regarded. 

Let us place what he ſays of the Integrity of the Equeſtrian Jury by 
the Side of this. Cum equeſtor ordo judicaret, - annos prope. 5o con- 
tinuos, ne tenuiſſima quidem ſuſpicio acceptæ pecuniz ob rem judi- 
candum conſtituta eſt——During-. the Time that the Judices or Jury 
were choſe out of the Equeſtrian Order, there was not even the leaſt 
Suſpicion that they took Money for their Voices, or were corrupted 
in their Verdict: Whereas, when the Jury was compoſed of Senators 
it could be ſaid of them, eos qui Dominos Judiciorum ſe dici vole- 
bant, harum cupiditatum eſſe ſervos, —That 'they who defired to be 
thought Maſters of the Jury, were themſelves Slaves to Avarice and 
Corruption, Verrin. 1. Judiciorum Dominos---the very Expreſ- 
| fion uſed by Eſchines when he calls them Tys yu xupng* Aſch. 
Tegerge t, p. 304. This corrupt and oppreſſive State of Things 
after the Victory of Sylla, is frequently inveighed againſt by Cicero 
in his Orations againſt Verres, which may be conſulted by the Reader; 
I ſhall only add, what he ſays upon the ſame Occaſion pro C. Rabirio 


© Se habere hominem potentem cujus fiducia Provinciam ſpoliaret,- neque-fibi fol 
pecuniam quzrere, ſed ita, &&c, Verr. 3. 4+ Ibid. 
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iſera eſt ignominia judiciorum publicorum The Ignominy that 
attends the public Jury is truly to be lamented. We have thus far 
ſeen what the Judicia were, and out of what Orders they from Time 
to Time were choſen; from whence there is no Doubt to be made, 
but they were in all Reſpects, with regard to the Principles of the 
Inſtitution and an the ſame with our r Jury. 


But this will appear more e when we conſider ſome other 
Circumſtances attending the Judicia or Trials among the Romans. 


The Number of the Jury, i. e. thoſe out of whom the acting Jury 
for the Year to come was to be choſe, was various at different Times, 
Theſe were drawn by. Lot by the Prætor, who was ſworn to uſe no 
Partiality “, and out of theſe the Jury upon every Cauſe was taken. 
The firſt Choice was made out of the Citizecs of beſt Note on the 
Kalends of January +, which was the Day that all the public Officers 
were choſe for the Year, and thoſe out of whom the Jury was to 
be choſe by Ballot; and out of theſe thus choſen at the Beginning of 
the Year were all the other Juries or Judices ſupplied upon every 
new Cauſe, to the Number of 81, of which we ſhall ſee more in 
what follows: Theſe were called Judices, and Jurati homines 2, in 
the ſame Sevſe as among the Greeks opwporores, Furats or Jurori, or 
as we ſay, Jury or rats. 


— 


Prætores urbani, qui jurati debent optimum quemque in ſelectos judicas referre, 
&e, Cic, pro Cluentio. 
+ Nunc Judicem ex Kal. Jan. non habebimus. Cic. in Verr, 
Ex quo me Pop. Romanus ex Kalendis Januarii ſecum agere de republics; ac de 
hominibus improbis voluit. Ibid. Verr. 1. 
t Diſcoloribus ſignis Juraterum haminum, &c. Vert. 2. 


2 Let 
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Let us now take a View of the Method of proceeding in Cauſes: 
| where the Judices or Juries were concerned, in order to know with 
ſome Exactneſs what the Duty of the Judices was; and herein we 
ſhall follow the Account given of this Matter by Aſconius Pædianus 
the Commentator on ſome Parts of the Works of Cicero, whom, as 
he lived in the Time of Nero, and ſo near the Age of his Author, 
we may ſuppoſe to be fully informed of the Cuſtoms and Forms he 
ſpeaks of, and which perhaps were in Uſe in his own Time. In the- 
Argument to the Oration of Milo, it is ſaid, That Domitius the Jadex 
Queſftionis declared the Opinion of the Fury, ſententiam judicum, that 
Miles Slaves ſhould be examined; after that, the Witneſſes were called 
according to the Law, which appoints the Witneſſes to be examined three 
Days before the Cauſe comes on, and that the Judices ſhould approve of 
their Teftimony : On the fourth Day all Perſons concerned were ordered to 
attend the next Day, and the Fudices or Jury were produced to the 
Accuſer and the Accuſed, as prepared for the Choice by Ballot. The 
nxt Day they ballotted 81 Perſons to make up the Fury, which when 
done, they took their Seats. Then the Counſel for the Accuſer was al- 
lowed two Hours to make good his Charge, and the Accuſed three to make 
bis Defence, and the Fury to bring in their Verdict that ſame Day. 
But before the Verdict was brought in, ſententiæ ferrentur, the Accuſer 
bad the Liberty to challenge five out of each Order, the Priſoner the 
fame; fo that the Number that remained to give the Verdict was 6 ®, 
And 


* Domitius ex ſententia Judicum pronunciavit ut ex ſervorum eorum numero, ac- 
cuſatòr quot vellet ederet; citati deinde teſtes ſecundum legem quz jubebat ut priuſquam 
cauſa ageretur, teſtes per triduum audirentur, dicta eorum judices confirmarent ; 
quarta die adeſſe omnes in diem poſterum juberentur, ac coram accuſatore et reo, Pile 
in quibus nomina judicum inſcripta eſſent, æquarentur. Dein rurſus poſtera die ſor- 

. titio judicum fieret unius et 80, qui numerus cum forte attigiſſet, ipſe protinus ſeſſum 
went; 
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And what is here cited out of the Argument, is alſo confirmed out of 
the Comment of Aſconius on the Oration for Milo. The Cauſe, ſays 
he, being thus argued on both Sides, the Accuſer and Priſoner each chal- 
lenged five out of each Order of the Senators, Knights and Trib. Ærarii, 
or lower People; ſo that 51 gave their Verdict . Accordingly the 
Numbers mentioned by Aſconius upon the Condemnation of Milo 
ſhew that the Judices or Jury were exaly 51. He was 


Condemned by | Acquitted by 


Senators 12 | Senators 6 
Equites 13 | Equites 4 
Trib. Ærarii 13 Trib. Mrarii 3 
38 13 
Condemned 38 
Acquitted 13 
51 


Challenged by each 15 — 30 makes the 


81 


Which was the Number returned on every Jury before the Challenge, 
or rejectio Judicum, which Cicero ſpeaks ſo 9 of in the Orations 


irent; tum ad dicendum accuſator duas horas, reus tres haberet ; reuſque eodem die 
illo judicaretur. Prius autem quam ſententiæ ferrentur, quinos ex ſingulis ordinibus 
accuſator, totidem reus ejiceret ita ut numerus Judichm relinqueretur qui ſententium 
ferrent quinquageſimus et unus. Argumentum in Aſcon. Pædian. Comment. in 
Orat. pro Milone. 


* peracta utrinque Cauſa, ſinguli quinos accuſator ut reus Senatores, totidem equi- 
tes et tribunos Erarios rejicerunt ita ut unus et quinquaginta ſententigs tulei.o! 
Aſconius Pzdianus in Orat. pro Milone ad finem.  * 


Q 2 agu 


„ 
* 
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againſt Vertes . In like Manner M. Saufeius was tried as an Ac- 
complice, and acquitted by one Vote ; but there is a Miſtake of one 
in the Numbers, which ought to be added to the Acquitters, W 
they are even.— 


Condemned by I Abſolved by 
Senators 10 | Senators 7 
Equites 9 Equites 8 
Trib. ZErarit 6 J Trib. rarii 10 


A like Miſtake in ſetting FR! the Numbers is to be corrected in 
lib. iv. Epiſt. ad Attic. 15 and 16; Ep. In the firſt, Procilius is ſaid to 
be condemned by 28, abſolved by 22, which makes 50; whereas the 
Number of the Jury, as we have ſeen above out of Pædianus, ought 
to be 51; ſo that-inſtead of 28 it ought to be 29, which added to the 
22 who abſolved him, makes the true Number 51. So alſo Ep. 16. 
Lentulus was condemned by 32, acquitted by 38 ; in which there is a 
manifeſt Miſtake, as the Whole could be but 51. 


Upon the Whole we may obſerve, 1ſt, That Domitius the Quzſtor 
ex Sententia Judicum pronunciavit ; from whence we may draw this 
plain Concluſion, that the Magiſtrate Domitius, who preſided in the 
Cauſe of Milo, and pronunciavit Sententias Judicum, delivered the 
Ofinion or Verdict of the Judices or Jury, was of a different Office 


* That theſe Tribuni Afrarii were not Quæſtors or Treaſurers of the Army, 2s 
ſome think, may appear from hence; that theſe that compoſed the Jury were at leaſt 
200 in all, and on every Jury a third Part of 81, i. e. 27; whereas the Tribuni ar 
Quæſtors of the Army were fewer in Number, and obliged to be with the Troops 
abroad; ſo that they could not poſſibly attend any Civil Affairs at Home. 


+ Obrinuerunt ut una Sententia abſolveretur. Aſcon. Pæd. in Orat. pro Milone. 
from 
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from the Judices ; in the next Place, that the Judices at the firſt Ballot | 


were 81, but by Challenge were reduced to 51, who gave their 
Voices and often determined the Queſtion by one Vote, the odd one 
being added among the Romans for the ſame Reaſon as among the 
. Greeks, leſt by an Equality of Voices a Criminal might be acquitted. 
Whoever therefore had the odd one, if it came ſo near, carried the 
Point. See above in the Greek Jury. After this View of the Office 
of the Magiſtrate, the Number of the Judices, - the Challenge, or Re- 
jection by both the Accuſer and Criminal, and the remaining 53 try- 
ing the Cauſe and bringing in the Verdict, which was reported by the 
preſiding Magiſtrate, what can any intelligent Man conclude, but that 
the Judices were not Magiſtrates or Prefidents of Courts, . but an In- 
ſtitution in almoſt all eſſential Points correſponding with an Engliſh 
Jury. 


After tbe Counſel had been heard their legal Time, which was ap- 
pointed by the Lex Pompeia, and which Cicero alludes to when he 
ſays, Verr. 2. Si utar ad dicendum meo /eg::1mo tempore *, the Judices 
gave their Verdict to the Queſitor ; Who this was is not agreed upon 
by Commentators, but we may well underſtand his Office and Ju- 
riſdiction from what Aſconius, who lived in the Time of Nero, tells 
us, perhaps from his own Knowledge.---Hz ſays, That the Queſitor 
was the Prator who prefided in Cauſes criminal T. Now the Prætor or 
chief Magiſtrate of Rome had ſuch a Multiplicity of Buſineſs to 
attend to, that it was next to impoſſible for him to preſide at every 


* Credo fi meis horis in accuſando uti voluiſſem, &c. Cic. Verr. 2. 


+ Quzſitor, preztor de pecuniis repetundis quæſtionem exercens, nam proprie Due 
fitares dicuntur criminalium Quzſtionum. Aſcon. Pzdian, Verr. 2.— Judex nequam 
et levis, quod prætor juſſerit jucicet: In Verr. lib, ii. 


criminal 
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tin. 1,—And again, Prætore urbano ſortiente. Ibid. 
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criminal Proceſs, and therefore when he could not be preſent himſelf, 
the People ® choſe a Deputy, a Queſitor, to act in his Place for that 
Time; he was a'ſo called Fudex Quæſtionis. And by Aſconius in 


Vertr. 3. ſpeaking of one Junius, who was condemned by the Intrigues 


of Verres for declaring his Mind too freely of a Jury that was 


corrupted, at the ſame Time that he was Quæſitor, he is called 


Princeps illorum Judicum r. The Form of appointing him, and the 
Juriſdiction annexed to the Office was, Fudex eflo, et fi pareat rem ita 


 efſe, pronuncia 4. Hence it appears, that the chief Office of the Quæ- 


ſitor was pronunciare, to declare the Verdict given by the Judices or 
Jury, which was called, Sententiam ferre. Cicero to Herennius ob- 
ſerves, that one Part of his Office likewiſe was to keep the Accu- 
ſer, Criminal and Witneſſes to their Duty; by which was meant na 


- more, than that he was to ſee a proper Decorum preſerved in the 


Courth. Upon the whole, the Prætor when he preſided himſelf || 
was the Quæſitor or Judex Queſtionis, 7. e. the Judge in the Cauſe; 
but when he was otherwiſe employed, which often happened, the 
Perſon choſe to ſupply his Place was called the tor. It is to be 
obſerved here, that by the Law de Prevocatione the People appointed 
a Perſon to preſide on the Trial in a capital Caſe, who was thence 


* Ut quzſitor ſuffragio populr, ex iis qui Conſules fuerant crearetur. Aſcon. Pæ- 
dian. pro Milon. in argum. 

+ Jubet lex ea, qua lege hc quæſtio conſtituta eſt Judherm queflionis, & c. quæ- 
rere de veneno. Cic. pro Cluentio. 

t Vide Sigonium de Judiciis, lib, i. cap. 24. et lib. ii. cap. 6. Briſſonius de for- 
mulis, lib. v. | 

$ Quæſitoris Officium unumquemque corum ſc. Accuſatoris, Defenſoris, et . 
in Oſſicio continere. Cic. ad Herenn. lib. iv. 

| Unum id intelligo, quod Prætor Romanus in rejectione judicum judicavit. Ver- 


called 
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called Qy&ftor or Quafitor Parricidii, Hence Pomponius D. de Oti- 
gine Juris ſays, upon this Law---Quoniam de capite Civis Romani 
injuſſu Populi Romani, non erat permiſſum lege Conſulibus jus dicere; 
propterea quæſtores conſtituebantur a populo, qui capitalibus præeſſent, 
et appellabantur Queftores Parricidii, quorum meminit Lex 12 Tabu-- 
larum.. And Feſtus to the ſame Purpoſe---Quzſtores Parricidii appel- 
lantur quos ſolebant creare cauſa rerum Capitalivm.--- This: Cuſtom of 
the People chufing a Fudge in capital Caſes, began after the Expulſion of 
the Kings, and the Eſtabliſhment of Liberty under a Commonwealth, 
and continued to U. C. 604. when under the Conſulſhip of Manilius 
and Cenſorinus, L. Calpurnius Piſo, Tribune of the People, paſſed a Law 
againſt Corruption, and at the ſame Time made the Office of a Judge in 
this Caſe a permanent Magiſtracy, which before was only an occaſional 
Appointment. Cicero in Bruto ſays. Carbone forum tenente gre/tic- 
nes perpetuꝶ conſtitute ſunt,---So that we learn hence, that the Judge 
upon capital Cauſes was choſen by the People, from 340 to 604 or 
thereabouts, and was not a fixed Office; but from 604 by the Law of 
Piſo it was ſettled for a Time in one Perſon. From 340 therefore to 
604 the judge in capital Caſes was called Quæſter Parricidii when be 
was choſe by the People on every Trial; but when this Office came 
to be fixed in the Prætor for the Time being, or in his Abſence in 
a Deputy, he had the Name of Quefitor or Judex Rueſtionts, From 
hence it appears, that theſe were not Names of different Offices, but 
of the ſame Office at different Times; which Rema:k will be uſeful 
to be attended to in reading the Roman Hiſtorians or Orators. 


Afﬀter the Counſel for each Party had finithed by ſaying Dixi, the 
Pretor or Quzſitor ſent out the Jury or Judices to conſult about their 
Verdict, miſit in Confilium, i. e. ſays Aſconius in Verrin. 3. Judices mittere 
in cenſilium ft, dimittere Judices ad ſententiam dicendam; they then 790 

2 and 


120 AN ENQUIRY INTO THE 


and went to Conſultation, conſurgitur in Confilium. It is to be ob- 
ſerved, that conſurgitur has a Reference to the Sitt ug of the Fury, 
who in like Manner were called from this Circumſtance xa. gore 
end 0: xz9pervo; among the Greeks, and by Cicero in reum conſedere, 
to fit upon the Priſoner. Verr. 1. Therefore when they had heard 
the Evidence, conſurgitur in Confilium, they got up to go to Conſul- 
tation; ſo that the Conſedere and the Conſurgere had Relation to 
the Action of the Judices in the ſeveral Parts of the Trial. See 
farther what is ſaid on the Greek Jury, p. 44. Lum eſt in Confilium, 
Cic. pro Cluentio.—When they returned with their Verdi&, cum ſen- 
teutiæ ferrentur, and delivered it to the Prator, or whoever elſe was 
the preſiding Magiſtrate, he pronounced it, Patraviſſe videri pronun- 
ciat Magiſtratus cum de Conſilii Sententia aliquem capitis condemnatus 
eft. Cic. in Lucullo ſeu 4 Academic, Quæſt. et de fin. boni et mali *. 
The Part that the Magiſtrate bore at a Trial was only pronunciare, to 
declare the ſenten'ia judicum, or Verdi of the Jury; from whence 
we ſee that the Judices were not in any Kind of Magiſtracy, and their 
Oltices totally diſtinct. We may hence likewiſe obſerve, that theſe 
Judices were Judges of Law as well as Fact; which Cic. pro Milone 
plainly ſhews, when he ſays, Fai in eculeo eft queftio, Juris in Ju- 
d:cio, the Matter of Foft is to be enquired of by Torture, but the 
Matter of Law by the Jury, That the Judices were not Magi- 
rates or Preſidents of Courts, as our Judges, which is the ge- 
neral Acceptation of the Word by Commentators, moſt evi- 
dently appears from Cic. pro Cluentio, where, ſpeaking of the 
talutary Operation of Laws for the Support of Civil Society, he ſays, 
Legum miniſiri magiſtratus, legum interpretes Judices—That the Magi- 
ftrates were the Executors of the Laws, but the Judices or Jury were 


L. Torquatus—ſe ex utraque parte audita pronunciaret, &c. Cic, de fin, 


28 
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the Interpreters of tbem than which nothing can be more expreſs to 
ſhew that the Judices we every where meet in the Roman Orators and 
Hiſtorians, were not Magiſtrates, but another Order of Men appointed 
and choſen from among all the Ranks of Citizens, to try, like our 
Jury, all criminal Caſes. In this Senſe they were interpretes legum, 
Perſons ſworn to compare the Crimes committed in the State with the 
Laws, and to ſbew how far they were or were not within the Deſcrip- 
tion of them. Upon which Sigonius de Judiciis, lib. i. cap. 24. ſays 
exprefly-—Judex cognovit omnes cauſas et Juris et Fadi. That the 
Jury among the Romans were Judges of Law as well as Fact. — And 
indeed this ſeems to have been the antient Opinion of able Lawyers, 
and even of the Law itſelf, with regard to the Power and Rights of 
an Engliſh Jury. 13 Ed. I. c. 30. it is ſaid, F the Jury of their own 
Head will ſay it is Diſſeifin, their Verdict ſhall be admitted at their own 
Peril; and Herle, chief Juſtice, to Henry III. faid to the Jury: Good 
Men, if you find that A. was not ſeiſed in the Time of King Henry, you 
ſha'l enquire no more; but if you find be was ſeiſed, then enquire fariber 
of the Writ, i. e. of the Right *. 


Nothing can be more declarative that the Jury are Judges of Right 
and Law, thangghis Authority and Direction of the Statute and the 
Judge who is ſuppoſed to be the Oracle of the Law, And the Author 
of the Trial per pais, or Law of Juries, tho' he inclines ſometimes to 
the Opinion of their being confined to Matters of Fact only, as in 
p. 220. of the Edition in black Le ter, yet a little after he ſays, p. 25 
a ſpecial Verdict is a plain Prof that the Jury are Judges of Law as 
well as Facts; for leaving the Judgment of the Law ts the Curt implics, 
that if they pleaſed they had that Power of Ju gent in ther ſelves. 


* Litileton's Tenurcs, cap. Releaſes ad fin. See alſo Coke's Note upon it. 
R | | Again, 


. 
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Again, p. 336. he ſays, When the Queſtion is aſked the Jury, Guilty or 
not Guilty, which includes the Law, in their Anſwer they reſolve both 
Law and Fact. And beyond all Doubt this reaſoning is right and 
juſt; for how can a Jury declare Guilty or not Guilty unleſs they com- 
pare the Fact with the Law, and thereby judge how far the Fact comes 
within the Penalty annexed to the Breach of the Law; and how can 
they compare without being Judges of one as well as the other? But 
notwithſtanding this Doctrine of not being Judges of Law, broached in 
bad Times, and deſigned for the worſt Purpoſes, long prevailed in Weſt- 
minſter-Hall upon the Authority of Chief Juſtice Coke, yet a great and 
learned Judge, as I am informed, has lately declared, to his great Ho- 
nour, from the Bench, that the Jury were Judges of Law as well as Fa&7; 


Beſides the Duty of the Quefiter above mentioned out of Cicero to 
pronounce the Verdi& and keep up the Decorum of the Court, it 
was likewiſe his Buſineſs to inſpect the Ballot in the Choice of a Jury 
upon every Trial, firſt of the 81, and the Challenge of 15 each by. 
the Accuſer and Priſoner, which redueed the Judices upon the Verdict 
to 51, as has been ſeen before. This Challenge of 15 each was called 
rjetio Judicum or the rejefing of the Turymen ; the Deſign of which 
was, that the Trial ſhould be conducted with. all poſſible Uprightneſs 
and Fidelity; ſo that no one within the Number 15 on each Side, 
ſhould be retained that either Party had lawful Objection to. This 
equitable Proviſion is likewiſe made by the Engliſh Law, Ordinat. for 
Inqueſts, 33 Ed. I. Stat. 4..25 Ed. III. Stat. 5. cap. 3. and 35 Hen. VIII. 
cap. 6. ſect. 7. by way of Affirmance and Application of the Common 
Law to the ſeveral Caſes therein mentioned; for the Uſe of Juries, 
as all other Parts of the Common Law, I apprehend aroſe originally 


from the Practice in the feudal Courts, where the Homagers were the 
| Parcs 
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Pares tenure, and tried every Cauſe between the Lord and them, or 


between each other as Parties, where they had the natural Right of 


excepting againſt any being on the Trial whom they had lawful and 
juſt Objection to. This Right the Lord had alſo when he impleaded 


any of the Homagers, of which Exceptions the Court was Judge. 
80 by the above cited Act 33 Ed. I. Stat. 4. it is provided, That they 
who ſue for the King, if they will challenge any of the Jurors, they 
ſhall aſſign a Cauſe, and the Truth of the Challenge ſhall be inquired of. 


This Trial by Jury was a Part of the feudal Law, as we learn from 


the Laws of the Confeſſor, which were reſtored and eſtabliſhed by 
the Conqueror in the fourth Year of his Reign, In the 27th Law it is 
ſaid, Si home volt derainer covenant de terre vers ſoun Seignor par ſes 
pers de la tenure meimes, &c,—If a Man will try a Cauſe of Covenant 
about his Land with his Lord, by his Peers of the Tenure, &c. i. e. by 
the Homagers of the Lordſhip. From whence it appears, that the 
Trial by Jury was Part of the feudal Law in the Court Baron, which not 
being written, but tranſmitted by Cuſtom from one Generation to an- 
other, became by Length of Time the Law of the Land, or what is called 
the Common Law. And where a Variety of Circumſtances in Proceſs of 
Time made an Alteration in the Form of the Tenure and the Conſe- 
quences ariſing from it, it became neceſſary to make new Laws for 
new Occaſions, which is what we call the Statute Law. Wherever 
therefore the Statute Law treats of Juries, it is not to be underſtood 
as if the Inſtitution of Juries took its Origin and Riſe from thence, 
but only that particuler Alterations and Additions were made by Sta- 
tute to the ancient Form of Juries by the Common Law or Feudal 
Cuſtom. When therefore we read of the rejefio Judicum in Trials by 
Judices among the Romans, and compare it with the Challenge of 
Jurors in judicial Proceſs among ourſelves, What can any Man of a 


R 2 tole- 
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in the Quæſnor or Judge upon the Trial, but liable often to be 


124 AN ENQUIRY INTO THE 

tolerable Degree of Underſtanding conclude, but that the Trials where 
theſe Forms were uſed both among the Romans and Engliſh were 
ſounded on the ſelf-ſame Principles, and the Judicia among the 
former were exactly and in effect the ſame with the Jury of the 
latter, This rejecting the challenged Jury was a high Truſt repoſed | 


abuſed, and actually was when the Quzſitor was within Reach of a 


| Bribe. Accordingly Cicero againſt Verres ſays, that he knew ſome 
People that in his Memory in conducting the Challenge had not eſ- 


caped the Suſpicion of a corrupt Bargain—Sciebam in rejiciundis Ju- 
dicibus, nonnullos memoria noſtra pactionis ſuſpicionem non vitaſſe. 
Verr. 2. It is well worth our remarking upon the preſent Subject, 


that the very Word Pa#io, which the Romans made uſe of to ſignify 


| C:rruption and Bribery in conſtituting their Judices or Juries, has 


been aptly enough retained in the ſame Acceptation among us, when, 
in the ſame Caſe, we ſay a Pact Jury, or Jury per Pactionem. There 


is another Paſſage of Cicero againſt Verres where this Word Pactum 


is Cited in the Senſe of corrupting the Jury by making a Bargain with 


chem to acquit him. When Verres, ſays Cicero, returned from his 


Province, he made an Agreement with ſome Jobbers to give a very 


large Sum of Money for a Jury to acquit him when he ſhould 


be brought to Trial, and ſtood to his Contract (manſit in Con- 
ditione atque Pacto) till we came to the Challenge; but when 
that was made; and the Number excepted to. were ſtruck off, and 
the good F ortune of the Roman People prevailed over his Money, 
and my Diligence in the Challenge prevented their Impudence 


and Corruption, when he ſaw this, he refuſed” to ſtand to his 
7 Bar- 
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Bargain . This Patio among the Romans, was what was called by 
the Greeks Tagarxey in this ſame Senſe of managing and corrupting 
of the dixega., which were the ſame as the Roman Fudices, who 
were an exact Copy of the Greek dug and imitated from the In- 
ſtitution of Solon. There is a remarkable Paſſage to this Purpoſe in 
Zſchines c. Cteſiphon.—It is to be confeſſed, ſays he, that formerly - 
Things were conducted and carried on well, but now ſome particular 
Perſons take upon them to make what Laws they pleaſe, others give : 
_ their Verdicts as Jurymen, without being choſe in the legal Manner, 
but fittigg* by Management and Collufion, e Tegaoxeuns x. 
It is this corrupt parking of a Jury that is meant, as is before mentioned, 
by the dH Taparxevarga in the Caſe of Cleophon ; fo that what 
the Greeks called Tegzoxeuy or preparing a Jury, the Latins called 
Patio, and from them we take the Expreſſion à Pact Jury.— The 
Tapeoxiuy or præparatio, I think is aptly enough rendered in our Laws 
by the evil procuring of Dozens, or Jury of twelve Men, See before, 
p. 34. From all which it appears, that Tagzoxeuy and Pacfio related 
among the Greeks and Romans to what we call a Pa# Jury; and the 
du of the former and Judices of the latter, to whom theſe Ex- 
pteſſions were applied, were of the ſame Inſtitution and Uſe as an 
Engliſh Jury. It is likewiſe to be obſerved, that from this Pa&io and 
Pa#um being taken in a bad Senſe, ſo as to fignify Bribery and all. 
Kinds of Corruption, the Roman Lawyers made uſe of the Word De- 
pettus, as appears from Ulpian D. de Calumniatoribus—DefeFus dici- 


* Ut primum a provincia rediit, redemtis eff hujus Judicii facta grandi pecunia, 
manſit in conditione atque pas uſque ad eum finem, dum judices rejecti ſunt, poſt- 
quam rejefis judicum faQta eſt, quod et in ſortitione, iſtius ſpem fortuna populi Ro- 
mani, et in rejiciundis judicibus mea diligentia, eorum 1 ——T vicerat; renun- 
ciata eſt tota Conditio, Cic. Verr. 1. 


tur 
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tur turpiter Pa&tus.—From this Part of the Office of the Qgæſitor in 
giving the Baliot, he is ſaid Judicia dare, as is before obſerved out of 
Cicero, Verr. 2. and thoſe who were choſe upon the Jury were ſaid 
judicare; fo that here is a manifeſt Difference between the Magiſtrate 
who gave the Ballot, and the Judex or Juryman that was choſe by it, 
Alt is to be obſerved, the Phraſe of Judicia dare is expreſly taken 
from the Greek Expreſſion, Tyv by@ov q ider, uſed in this Senſe by 
Lyſias *. This giving of the Ballot by the Quæſitor is alluded to by 
Virgil when he deſcribes Minos, the fabulous Judge of the Dead, 
determining the Fate of each 


Nec vero be fine forte date, fine judice, ſedes 
Qucſitor Minos urnam move. Virg. En. 6. 


After the Challenge or rejectio judicum, when 51 remained to give 
their Verdict, they were ſwore Sententiam ferre juſtly and im partially. 
Hence Cicero, Verr. 1. calls it Sententiæ juratorum hominum 
Upon which Words Aſconius comments thus: Juratorum hominum 
ſcil. Judicum, qui in leges antequam judicarent jurare conſueverant. 
Hence we ſee, that the ſame Body of Men that the Romans called 
Jurati homines, we in our Laws call Jurats and Jury, for the very 
ſame Reaſon, and the Greeks opwporores. 


What the preciſe Form of the Oath was I cannot find: But Aſco- 
nius in Verr. 1. ſays, his perfectis jurabant in leges judices ut obſtricti 
religione judicarent ; cum Juraſſent omnes preter ifſum prætorem, no- 
mina eorum libellis continebantur, et ubique babebantur ne pro ſelectis 
judicibus, ut fit in multitudine, aliqui ſuppefiti cerruptiſſimi judicarent. 


e — 0: 0eopoleral. coo riberris Tov a xo T1 upoy didorrie· Lyſias. c. Al- 
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That the Fury ſwore that they would religiouſly give their Verdict with 
Truth and Uprightneſs; and when they had all (except the Prater ) 
taken the Oath, their Names were entered in a Lift, which was handed 
about, left in ſuch a Number and the Hurry of Buſineſs fime faiſe 
Perſons might flip in by Corruption to give their Voices. Can theſe 
Words be applied to any Body of Men fo aptly as to a jury? Altho' 
we have not the Oath entire from the Roman Orators and Lawyers; 


|. yet we may pick up here and there the main Purport of it. We 


have ſeen above out of Aſconius Pædianus, that the Judices or Jury 
were in general to give their Verdict, Sententiam ferre, according to 
Law. From Seneca Controverſ. lib. ii. we learn, that they ſwore 
ſe nibil gratiæ, nihil precibus dar. That they gave their Voice without 
Eawour or Affection. From Cicero Academic. Quæſt. lib. iv. that they 
ſwore to give their Opinion to the beſt of their Knowledge, ex /it 
animi Sententia. Let us here caſt our Eye on the Oath of an Engliſh 
Jury as formerly it was obſerved—Articul. et Sacrament. Miniſtir 
Regis in itinere incerti temporis, ſect. 1. out of Raſtal's Abridgement; 


This Oath ſhall be made by the twelve Knights when they be 
choſen by two. — “ This hear, ye Juſtices, that 1 ſhall lawfully ſay 
„ and lawfully do, that which ſhall: be demanded of me on the 
« King's Behalf, and ſhall keep ſecret your Counſels, and ſhall not 
« for any Thing leave to do that which to my Knowledge I ought to 
«© do. So God help me and his Saints. Obſerve, I Hall not for 
any Thing leave to do that which to my Knowledge J ought to do; which 
is directly of the fame Purport with that Part of the Oath of the 
Roman Judices, ſe ex ſui animi Sententia facere, and nilil gratis, 
mbil precibus dare. Compare alſo the Oath of the Heliaſtz or Jury 
among the Greeks, p. 39. above; and we ſhall find the Qath of the 
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Ileliuſſæ among the Greeks, of the Judices of the Romans, and. the 


Jury of our own Country throw ſuch Light upon each other, as evi- 
dently to ſhew they were in Principle and Intention one and the ſame 
Inſtitution. The Circumſtance of twelve Knights choſen by two re- 
lated to the Cuſtom in Henry the Second's Time of appointing two or 
four Knights to chooſe a Grand Jury of twelve, each of which was to 
be a Knight, i. e. a Perſon of Credit and Property: The Form of the 
Writ to the Sheriff for that Purpoſe we ſee in Glanville, lib. ii. c. 11. 
Rex vicecomiti ſalutem—Summone quatuor legales milites de viſineto 
de A. quod fint ad clauſum Paſchæ coram me vel juſticiis meis apud 
Weſtmonaſterium ad eligendum ſuper ſacramentum ſuum 12 legales 
milites de eodem viſineto, qui melius veritatem ſciant, ad recognoſcen- 
dum ſuper ſacramentum ſuum, utrum M. vel R. majus jus habeat in 
una hida, &c. | 


The Manner of giving their Verdict was thus: The Pretor or 
Quæſitor (after the hearing of the Cauſe was at an End) gave each 
Judex or Juror three Balls of Wax; one was marked with A. for Ab- 
ſolutus, another with C. for Condemnatus, and a third with N. L. for 
Non Liquet, which ſignified as much as finding it Special among us, 
and adjourning the Cauſe, which was called Ampliatio, or putting it 
off for farther Conſideration *, Hence we may explain that Paſſage 
in the Acts of the Apoſtles, cap. xxiv. ver. 25. Go thy Way for this 
Time, when I bave a. convenient Seaſon I will call for thee. —Here Felix 
gave Paul the Benefit of the Amplhatio in the Roman Law, which 


was deſigned to give the Criminal more Time to recolle& himſelf for 


his Defence, as well as the Judge to confider the Charge and Evi- 


* Condemnandi nota eſt litera C. Abſolvendi A. Ampliandi ſignum N. L. quod 
ſignificabat non liguere, unde Ampliatio naſcebatur. Aſcon. Pædian. in Verr. 2. 
dence. 
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dence. The firſt Letter A. Cicero pro Milone calls ſalutarem, or the 
faving Letter; the other, C. triſtem, or the unhappy, becauſe it im- 
plied Condemnation *. It was from this Action of the Quæſitor of 
giving three Balls to the Jud ces, that he was ſaid, Judicia dare, and 
the Uſe they put them to, whether of Acquittal or Condemnation or 
Doubt, was the preciſe Meaning of judicare or giving their Verdict, 
in the above cited Paſſage out of Cicero +. 


If any of the 81 choſen to be on the Jury, or of the Number of 
Judices did not appear, they were allowed to make their Excuſe, the 
Reaſonableneſs of which the Court was to be Judge of: Quero ſi 
Lyfiades citatus Judex non reſponderit, excuſaturque, Areopagites eſſe, nec 
debere eodem tempore Rome et Athenis res judicare, accipietne excuſa- 
tionem is qui quaſtiont preerit f- Lyjiades after be had been ſum- 
moned had not appeared, and ſent an Excuſe that he was one of the 
Judges of the Areopagus, and could not be at Rome and at Athens 
at the. ſame Time aſe, would the Quaſfiter or prefiding Magiſtrate 
have accepted bis Excuſe ?=-From whence we learn, that in the 
Roman Juriſprudence it was the uſual Practice to admit a reaſon- 
able Excuſe for the Abſence of thoſe who were ſummoned to 
attend as Judices, or to be on the Jury.—Let us now compare this 
with our Law relating to the Default of Jurors. By the 3 5 Hen. VIII. 


Nec vobis tam ſalutarem nunc in judicando literam quam illam #r;fem dediſſet. 
Cic. pro Milone. 

+ Omnes omnium pecuniæ poſitæ ſunt in eorum poteftate qui Fudicia dant, et 
gorum qui judicant . . «+ ++ Prætor improbus det quem velit Judicem, Judex nequam et 
levis, quod Prætor juſſerit, judicet. Verr. 2.—Obſerve here the Diſtinction between 
the Prætor and the Judex, the one was the Juryman, the other Judge. 

t Ciceron. Philippica 5. 

8 Cap. 
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cap. 6. ſect. 3. it is enacted, That upon a reaſonable Excuſe fer the 
Default of any Juror, proved before the Juflices of Aſize or Niſi 
Prius at the Day of their Appearance, by the Oaths of two Witneſſes, 
the Juſtices ſhall bave Authority to diſcharge ſuch Juror of ſuch For- 
feiture of Iſues, &c. Can any one read theſe Proviſions to one and 
the ſame Purpoſe, thg firſt in the Roman and the other in the Engliſh 
Law; Can any one read this, and not immediately conclude that the 


citatus Fudex of the Romans was the ſame with the Engliſh Juror, 


and the Excuſatio of the one, was the ſame with the reaſonable Ex- 
cuſe that was to be admitted for the Default of the other? Beſides, 
the Excuſe of this citatus Judex was to be offered, and approved or 
rejected by the preſiding Magiſtrate—is qui quæſtioni preerit—which 
evidently ſhews, that the citatus Fudex could not be a Magiſtrate, be- 


cauſe he was reſponſible to him: If therefore we put all theſe Cir- 


cumſtances together, and compare the Duty of the Judex among the 


Romans with the Office of the Juryman in our Law, we ſhall find 


ſuch a Correſpondence in all the Parts, as will put it out of all Doubt 
that they were, as to their Origin and Principles, one and the ſame 


Kind of Inſtitution, and differed no otherwiſe than according to the 


Modes of Government in each Country, When the Prætor or Judex 
Quzſtionis had taken the Ballot, by which the Judices or Jury gave 
their Verdict, his Buſineſs was to declare the Numbers for Condem- 
nation, Acquittal, or adjourning the Cauſe. This Declaration of the: 


_ preſiding Magiſtrate was called Pronunciare palam de {ella ac tribu- 


nali pronunciat, Cic. de Verre Prætore in Sicilia. Verr. 2. And de 
finibus, lib. i Torquatus .. .. re ex utraque parte audita, pronun- 
ciaret eum non talem videri. Hence Briſſonius de formulis, lib. v. 
p. 480. 4.0. —In conſilium vero miſſis Judicibus quod majori parti 
placuit, id Judex Quæſtionis fronuncia bal. bat the Jury agreed i pon, 

9 te 
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the Judex Quæſticnis pronounced. And Sigonius de Judiciis, lib. ii. c. 6. 

more expreſly—Judices vero dicti ſunt, qui ex lege ad judicandum ad- 
hibiti ſunt; quorum ſententiam Prætor ipſe pro tribunali pronunciavir, 
he Office of the Judices was Sententiam ferre, to give their Ver- 
dict, which they did by Ballot as before deſcribed, and the Prætor or 
Judex Quzſtionis, or Preſident of the Court, pronunciavit, declared is; 
which is an undeniable Proof, that the Judices were not preſiding 
Magiſtrates, but like our Jury, they gave their Verdict, Sententiam 
ferrent, which the Prætor, or whoever elle was the Preſident of the 
Court, pronunciavit—declared. 


Before we quit this Subject, it will not be foreign to our Purpoſe to 
obſerve, that in the Trial of Milo, we read of ſomething like a Spe- 
cial Fury, It was apprehended from the great Men who took Part in 
the Quarrel and the Affair of Cicero and Clodius, that had divided 
the City of Rome, that the Trial of Milo for the Murder of Clodius 
would be attended with great Diſturbance and Confuſion, particu- 
larly as the Clodian Party were powerful, and ready for any Enter- 
prize againſt Milo and his Friends. They had often come to Blows 
even in the Streets, and carried their Animoſities to a very great 
Length, with this Difference however, that Milo was thought to 
have the Right on his Side “. | 


It happened to be at that Time of the Year that the Magiſtrates 
were to be elected, and Milo ſtood for the Conſulſhip, and Clodius 
to be Prætor. The Oppoſition between them ran ſo high, that in 
ſhort the public Meetings could do nothing, and there was neither 


* Szpe inter ſe Milo et Clodius cum ſuis factionĩibus Rome depugnayerant, et erat 
uterque audacia par, ſed Milo pro melioribus partibus ſtabat. Aſcon. Pædian. Arg. 
pro Milone, 


S 2 Conſul 
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C:nſul or Prœtor, nor other Magiſtrate choſe ; ſo that every thing 
was in Anarchy and Confuſion, The Senate therefore, with the Aſſiſt- 
ance of the Tribune of the People, made an Act, That the Interrex, 
th* Tribune, and Pempey ſlould take care that the Public ſuffered no 
Damage: Upon which it was reſolved, that Pompey ſhould be created 
Conſul fine Cillega, fole Conſul. The Power was near the ſame as that 
of the Dictator, which was, videre nequid detriments reſpublica ca- 
feret ; but as the Name of a Di&ator had grown odious to the People 

by the Cruelty and Proſcription of Sylla, which was freſh in their 
Memory, it was thought moſt adviſcable to proceed in this Manner 
not to exaſperate the People, who were ready to take Fire at the leaſt 
Spark. Pompey therefore was created Conſul Extraordinary, with: 


abſolute Power for the above mentioned Purpoſe v. When therefore 


they were to proceed on the Trial of Milo, in order to obviate all 
Suſpicion of Partiality in himſelf, as being a Friend to Cicero the 
Counſel for Milo, and to take away all Pretence from the Malecon- 
tents of crying out againſt Corruption in the Jury, a Practice but too 
well known and felt juſt before under the Tyranny of Sylla, Pompey 
appointed a Jury of the moſt upright and able Men in all Reſpects, 
and created Cn. Domitius Anobarbus to be Qugſitor or Judge on the 
Trial of Milo, as a Man of Conſular Dignity.—Optumos viros lege- 
rat idque maxime ad fidem ſuam pertinere arbitraretur. A little before 
Cicero pro Milone ſays. of this Jury Pompeius delegit e florentiſſi- 
mis ordinibus, ipſa lumina, neque vèro quod nonnulli dictitant, ſecte- 
vit in Judicibus legendis amicos meos. Of this Number was the 
ſemons Cato Uticen/'s, as we learn from the ſame Oration —Avunculus 
hujus noſtri Judicis fortiſſimi viri Catonis, &, And again, Te: 
Q. Petili appello optimum et ſortiſſimum Civem, Te M. Cato teſtor, 


* Ce Aſcun, Pædlan. in Milone. 
| quog. 
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quos mihi divina quædam ſors dedit Judices. So far of the Integrity 
of the Judices. Let us now ſee the Character cf the Judge or Quz- 
ſitor, Domitius Anobarbus, drawn by the ſame Hand.—Quod, vero 
Te, Cn. Domiti, huic Quzſtioni præeſſe maxime voluit, nihil quæ- 
ſivit aliud nift juſtitiam, gravitatem, humanitatem, fidem ; tulit ut 
Conſularem neceſſe eſſet, credo præcipuum munus eſſe ducebat, re- 
filtere et levitate multitudinis, et perditorum temeritati Ex Gnſula- 
ribus te creavit potiſſimum; dederas enim quam contemneres populares 
inſanias jam ab adoleſcentia documenta maxima. Here we ſee the 
ſupreme Power, on Account of this Trial, lodged in a Manner un- 
uſual in the Hands of Pompey, with abſolute Authority. Here we 
ſee the uſual Method of appointing the Fudices or Jury ſuſpended, 
and one choſe by the ſole Direction of the Conſul, optimi viri et am- 
pliſſimi ex cauſa, Men of the moſt reſpectable Characters for Virtue 
and Property, inſtead of the common Way of Ballot, which would 
have taken in all Ranks without Diſtinction. And as to the Quæſitor 
or Judge in the Cauſe, he that uſed to be choſe ſuffragiis populi, by 
the People, was in this Caſe appointed by the Conſul out of the Per- 
ſons that had been Conſuls, and had filled the higheſt Offices of the 
State Ex Conſularibus te Domiti creavit. And it is to be obſerved 
here, that he is called Cic. pro Milone-—/ti prepefe us queftioni, 80 
that Aſcon. Pædianus Arg. pro Milon. had good Reaſon to ſay, that there 
never were more eminent and upright Men on any Jury, than thoſe 
which Pompey picked out for thi. Aliorum quoque judicum qui de ea 
re judicarent, Pompeius tales propoſuit ut nunquam negue clarior.s: 
viros neque ſanctiores propclitos eſſe conſtaret. And it ſeems to me that 
Cicero had a View to this new Kind of judicial Priceſs by a. Spectal 
Jury, as well as the unuſual Appearance of the Army at the Trial, 
when he ſays at the Beginning pro Milone, Hæc nivi judicii na 
forma, &c. 
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* 


Upon a Review of all theſe Circumſtances, where there was a De- 
parture from the uſual Method obſerved in common Trials, where the 
worthiet and ableſt Men were chole in order. to obviate the leaſt Suſ- 
picion of Corruption or Partiality ia Judge or Jury; What can we 
call this but a Sp-cia! Jury or IHagna Aja, exactly anſwering the 
Nleaning of thoie Words in our judicial Proceedings ? 


It is obſerved in the ſormer Part relating to Juries among the Greeks, 


that they meaſured the Time allowed the Counſel to ſpeak in by the 


dropping of a certain Quantity of Water. This Cuſtom the Romans 
copied alſo in the ſame Caſe, Cicero calls hο]t Time the legitimæ 
horz, or Space allowed by Law for the Advocates to ſpeak in. Cic. 


Verrin. lib. i. Dion Caſſius, or his Abridger Xiphilin, ſpeaking of 


the Emperor Marcus Antoninus, fays, he uſed to fit in Judgment, and 
ordered Plenty cf Water, i. e. Time enough to be allowed the Advo- 
cates for pleading * ; and of Severus, that at Trials he gave ſufficient 
Water, i. e. Time, and allowed us, f. e. his Aſſeſſors, free Liberty of 
Opinion and Speech. Pliny in lib. vi. ep. 2. makes mention of this 
Cuſtom of meaſuring Time by Water—Quoties Judico quantum quis 


. plurimum poſtulat aquæ do When I fit in Judgment I give as much 


Water, i. e. Time, as the Advocate requires. And Cicero alludes to 
this Cuſtom, when, in the 2d Book of Tuſculan Queſtions, he ſays, 
Cras ad Clepſydram, Other Inſtances of this Practice are frequently 


to be met with in the Roman Authors; and I have taken notice of it 


here, becauſe, as in the former Part relating to the Greek Jury, it 
* — ednage xa: viwg mAtirov Tos euren pergeo ga exeheve, Dion. in Marc. 
Antonin. : 


+ — Tous dtagoperors vip aver ert Ka r roi ovIixaGeor guru Tepenrias 
z%aAn £9ids. Dion. Caſſius de Severo, | 2 
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hath been mentioned; ſo likewiſe we may obſerve, that this Uſage 
was retained by the Romans in Imitation of the Greeks, from whom 
alſo they uſed the Word Clepydra, as a Meaſure of Time by Mater: 
In ſhort, as the whole Inſtitution of a Jury was an Imitation of that 
Uſage among the Greeks, ſo moſt of the leſſer Circumſtances attending 
it, were retained likewiſe by the Romans. 


Let us now take a ſhort View of the Judices of Rome, according to 
the Deſcription before given of their Number, Office, and other Cir- 
cumſtances attending their Inſtitution. 


The Judices were a Number of People choſe once a Year out of 
all Ranks to try criminal Caſes, out of which Number a ſelect Jury 
was ballotted on every Cauſe, amounting to 81, out of which the 
Criminal and Accuſer had a Right to challenge 15 each; fo that the 
remaining 51 were impanelled to try the Indictment. If any one did 
not appear, he had his Excuſe allowed, if, upon Examination, it was. 
found reaſonable. They were then ſwore to give a juſt Verdict, after 
which they heard Evidence, then got up and went out to conſult 
on the Verdict. When they returned, they delivered their Opinions 
by Ballot, which was received by the Prætor or Judex Quzſtionis ;. 
and when he had reckoned the Voices for and againſt the Criminal, 
pronunciavit, he declared the Numbers, the Majority of which deter- 
mined either the Condemnation or Acquittal, From all which it 
appears, that the Judices were not Prefidnts on the Bench, nor Pretors,, 
nor Judges or AMagi/*rates in any Shape; but an Inſtitution in favour 


of Liberty acting in criminal Trials upon the ſame Principles, and in 
the ſame Method as an Engliſh Jury. 
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Of the Origin and Principles of the Inftirution called 
_ 20% 297] A AT Stir in ENGLAND.” 217102 


roſs ſeen in the former Parts of this Trat, the Uk of 
210 + An Iuſtitution among the Greeks and Romans, that 
| anſwered the Purpoſes of what in the Engliſh Polity is 
called bo and from whence in all Probability that Cuſtym 
”ainbiig' is was derived." When Solon ſettled the Laws and Govern- 
ment of Athens, he eſtabliſhed it upon Principles that tended to 
--put the Tower People out of the Reach of the Power-and Oppreſſion 
ef their Superiors; and to this End, he appointed the Judicatoty, 
beuge; to be cheſe by Ballot out of all Ranks, well knowing that 
Litec) lar no where fo much expoſedl, as at the Tribunal where the 
"Great! preſided, and -who were therefore Miſters of the Lives and 
T Fortunes. 


AC. 
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more liberal Plan of Government for ſixty Years hoot 
: out Succeſs; they agreed to ſend to Athens for a Tranſc 
Laws that had been there introduced by Solon, and ſee 
well adapted to their preſent Neceſſity, and well calculated to allay 
the Heats of a perpetual Conteſt that then ſubſiſted between, the 
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Fortunes of their fellow Citizens. This, among many other wiſe 


Regulations,” was the” Baſis an- which -rthe-Athenian"Patiry:-was 
founded; by which it was provided, that no Rank or Order among 
the Citizens ſhould have ſo moch Power as to oppreſs or injure the 


other, but that ſuch an exact Balance ſhould be obſerved through all 


Parts of the Conſtituti on, as ſhould 725 ſuch. an Eguality, 400g, 
among them, as · Conſiſted in a Right LL eonſenting to the Laws they 
were bound by, and a Participation in the judicial Execution of 


them. 


This public Attention to the natural) Rights and Liberties pf the 
People, greatly contributed to the happy State of things at home, 
and ſet them in ſuch a high Point of Light, as to make them the 
Object of Admiration, and an Example for the Imitation of the 
— States. | 

— * the 2 fond: 8 free 25 the 
Tyranny and abſolute Power of their Kings, and had attempted a 


= 


Patricians and Plebeians, particularly as to that Point, What ſhould 
be the Form of judicial Government, and out of what Orders. the Ju- 
dices or Fury ſhould be choſen ; for, as the Laws of Solon were 


_ favourable to public Liberty, and made the Foundation of a perma- 


nent Democracy, after various Changes of Government among the 


| Athenians, ſo nothing could be more ſuitable. to the preſent, un- 


ſettled 
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Griled Stute of Rome chan che Introduction of thoſe Laws into their 


Polity, which had eſtabliſhed Liberty, and happily put an End to 


is 2 Cotitentionis and Diſputes! aun Power at Athens. 


„ 10 W 


170 this Purpoſe an Embaſſy was appointed, and the End of it 
obtained; ſo that the Grecian Laws and Principles of Government 


were admitted vo the n of civil dope + at Nome. 


FN * J 


any other Laws that pear the lower People, Solon ap- 
pointed a Aαν ᷓ %, that is, a Body of Men choſe out of all Ranks, 


to try and determine capital Caſes in the Manner of our Jury. Ses 
p-. 22, 23. In Imitation of this, the Romans, as we have already 
ſeen, had their Judicia, the Circumſtances of both which, corre- 
fponding with our Trial 9 Fury, have been above taken notice of, 


and conſidered. 


g From che Time of the Return of the Decemviri, and the Admiſ- 


ſion of the twelve Tables of Athenian Laws, the Roman Fudicia, 


formed on the Plan of the Greek dxapnpo, were in conſtant Uſe, 
though with ſome Alteration with regard to the Members that com- 
poſed that Body; for the Oppreflions of the Great, and the Jealou- 
ſies of the lower People, cauſed the Adminiſtration of that Truſt to 
be frequently changed from the Senators to the Equites and common 
People, fo as to produce great Conteſts and Diſſentions between the 


ſeveral Orders—At laſt, it was ſettled in the Nobles, Gentry, and 


Commons equally, out of which three Orders a Number of Fudices 
or Jury Men were annually to be choſe, amounting to about fix hun- 
dred; out of which all n ane upon common Cauſes were 
to be taken. 


— 


T 2 | This 
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This was the State, of the Judicia or Jury. at Rome, when Jutine 
Cæſar extended the, Roman Name, Laws, and Cuſtoms into dhe 


Conqueſts he made. and the Prouinces he ſettlech in, Gaul. Germany. 
and other Countries For we are told by Suetonius, that he conguered 


all Gaul within the Pyrenees, the Alps, and Maunt Gebenna, andthe 
Rivers Rhine and Rhone; and with. the aſſociated Cities ' reduced, 


them all into the Form of a Raman Province ; and then paſſing over 


the Rhine into Germany, was the firſt Roman that carried his victori- 
ous Arms thither *, What was meant by reducing into tbe Form of a 
Province, or in the Words of Suetonius, in provincie formam nedigere #: 
— In provincie formam redigere, ſays Sigonius . El cum ademptir aur 
immutatis legibus eas omning. magi{tratui Romano. guatannit ab urbe it 
tend; ſubjacit,. ac veckigalia conventuſque comſtit ut imperatori—That the 
General reduced the canquered Countries into a Province, by. which they 
Bt their own Laws, and were to be governed by thoſe of | Rome and to 
pay ſuch Taxes, and ſubmit to ſuch Ordinances as were appointed by 
um. And in the fame Chapter, he ſuys, Province nullu fuit, que 
nen Romanum pretorem ac quaſtorem babnerit, illum qui jus dicerets 


| bunc: qui. vefigalia: procuraret — There was no Province which had not 


4 Pratan as-a- Magiſtrate and a Quæſtor to collꝛłt che Faxes. And that 
tho uery Effence of a Province eonſiſted in uſing the Roman Laws, 
inſtead of thoſe that were practiſed by them before their Subjection, 
appears from Ceſar Bell. Gallic. Lib. vii. c. 77. where he n 


=. Daw Quinn que a ſaltu Pyrenzo Alpibuſque et tdi pn 
Rheno, Rhodanoq; continetur, preter ſocios et bene, meritas civitates i: provinciav 
formam redegit ; Germanos qui trans Rhenum incolunt primus Romanerum I 


affecit cladibus—Suetonius in Vit. Czſaris. 


. T3 
$, 43.9 


de e Jure provinciarum, lib, i. c. 1. t 00 07 
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Critognatus ſuying . Rofpiaite fnitimam Galliam, ques in. provin- 
ciam redatta, jure et legibus commutatis,. ſecuribus ſiabiada peryetuw 
fpromitur ftrvitute 3; by uhich is. intimated; that the Change ef tb 
Lows of their Country, for the Laws of the Conqueror: was one of the 
higheſt Injjances af Servitule. In this. alſo: the chief Difference be- 
tween. a Municipium and Colonia conſiſted; for in the Words of 
Aulus Gellius, Municipes: jure ſuo et legibus furs utentes, muneris tantum 
cum. populo, Romano boraru- participes, à quo munere capeſſendo appel: 
lati widentur — Sed colaniarum alia neceſſituds eſt, nam jura inſtitu-» 
taque omnia populi Romani, non. ſut arbitrii, habent——— i. e. the Munt- 
«hes. uſed. their own Laws and Inſtituttons, and bore' Offices: at "Rome, 
whence a munete capeſſendo, they. had that Denommnation — Whereas. 
the State of the Colonies was. widely different,. for they were obliged tu 
uſe the Roman, Laus e e and nat _ 1 
% *.... | f E 73109057 23:11, 


Wherever therefore a conquered Country was reduced! fo a Roman 
Pravince, or Colonies were ſettled; there the Roman Laws and 
Inſtitutions were eſtabliſhed and uſed. And from this Uſe of the 
ſame Lars: in the Colonies: as were pructiſed and obſerved at Rome, 
came the Phraſe: of popu/us: Fundus fuchus—-Cic. pro Balbo. by which 
was meant, as Cicero himſelf explains it, Ut cum juſſiſſet P. Rom · 
aliquid, ſi id aſeiviſſent ſocii populi ac Latini, et it ea lex quam 
nos haberemus, eadem in populo aliquo ranguam in funds reſediſſet 
ut tum lege eadem populus teneretur, — Ibid. pro Balbo. — That 
where any People received the Laws of Rome, they became thereby, as it 
were, 4 Farm belonging to the Public. ——Now we find, that under 


„Aulus Gellius, lib. xvi. cap. 13. & | 
a Claudius, 


Wenn 
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Claudius, Britain was a Province, and that Oſtorius dying there, he 
appointed A. Didius in his Room, ne provincia ſine rectore foret. 
Tacit. Annal. 12. And Tacitus, Vit. Agricol. ſays expreſly, Redac- 
taque paullatim in formam provincie proxima pars Britannie, addita 
inſuper veteranorum colonia—That under Aulus Plaut ius and Ofterius 
Scapula, Britain was reduced into the Form of a Province, and a 
Colony of Veterans was eſtabliſhed there. There were alſo at this Time, 
or not long after, four Colonies planted here — one at Camalbdunum 
or Malden, one at Deva or Cheſter, one at York, and a fourth at 
Glevum or Glouceſter ; ſo that no Doubt can be made, but that the 


Roman'Laws and Inſtitutions were received in Britain in the utmoſt 


Extent; for we are told by Tacitus, Annal, 12. that the Colony fettled 
at Camalodunum was not deſigned ſo much to be a Check on the Re- 


bels, as to teach and accuſtom the new Conqueſts to a Familiarity 


with the Roman Laws ——Imbuendis ſociis ad officia legum. 


We learn from Cæſar *, that the Adminiſtration of Juſtice in 
Britain was lodged for the moſt part in the Druids; till Claudius, to 


make way for the more eaſy Introduction of the Roman Law and 


Judicature, prohibited the Druids preſiding in the Courts of Law, 
as they were uſed to do; ſo that by Degrees the Britons were 
accuſtomed to the Deciſions of the Roman Lawyers, and took a Taſte 
for the Roman Law and Literature, ſo far as to go over to Gaul to 
be inſtructed in it; according to Juvenal, 


Gallia Cauſidicos docuit facunda Britannos. Sat, 15. 


Fete de omnibus controverſiis publicis privatiſque conſtituunt (Druidz) et ſi 
quod eſt admiſſum facinus, fi cædes facta fi de hæreditate, de finibus controverſia eſt 
iidem decernunt, præmia pznaſque conſtituunt. Cæſar de Bello Gallico, lib, vi. C. 13* 


Soon 


—— —— — q —— — — 
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Soon after they became ſo reconciled to the Arts and Rhetoric of the | 
Bar, that they 10ho at firſt could not bear the Roman Language, ſhortly 1 
- after affected even the Graces , Eloquence, as we are told by Tacitus, ; 
and from thus adopting the Language and Laws, they foon aſſumed 
the Dreſs; and thence they took one Step farther into the Elegance of 0 
Luxury, Building, Baths, and making Entertainments, and | fondly t 
called that Politeneſs, which in Fatt was no other than a Badge of 
their Slavery *, It is this Law of the Conquerors that Caractacus 
reminds his Countrymen to keep off, as their Anceſtors did in the 
Time of Julius Cæſar, when he ſays, quorum virtute vacui a ſecu- | 
' ribus..et- tributts, Tacit. Annal. 12. by whoſe Valour they were freed 
anagram Tributes. intended to be impoſed by the Conqueror:. 


The Admin. however, of the Roman Law into Britain after * 
dhe Conqueſt of Claudius, was attended with the natural Conſe- 7 

- quence, the Arrival of the Roman Lawyers; and by the Time of | 

| | the Antonines, we find the Names of Volutius, Martianus, Marcel- 
_ lus, Servitius, Scævola, Lawyers in Britain; and thoſe great and 
reſpectable Names, Papinian, Paullus, Ulpian, and Dion Caſſius, 
with many others (whoſe Deciſions make a Part of the Code and 
Digeſt) attending Severus in the Law-Courts held at York . Under 
this Reign of Severus, the Roman Laws were in their higheſt 
Authority in Britain, and ſo much. Attention was ſhewn by the 


©® Ingenia Britannorum ftudiis Gallorum anteſerre, ut qui modo linguam Romanam 
abnuebant, eloquentiam concupiſcerent, inde etiam habitus noſtri honor, et frequens 
toga, paulatimque diſceſſum ad delinimenta vitiorum, porticus, bal nea, et conviviorum 
 _elegantiamz idque apud imperitos humanitas vocabatur. cum pars ct ſervitutis, Tacit 
Vit. Agricola. 


4 See Capitolinus, Spartianus, Lampridius, Dion Caſſius, &c. in Severo-. 
Emperor 


— —— 


upon a Queſtion of Right, which is to be found in the Codex, lib. di. 


1 Herodian. in Antonino Geta; 4 0:9) q6s ! 
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Emperor to the due Diſcharge of Juſtice, that we are told by Hero- 
dian, when he went to the Wars, he left his Son, Geta, behind, to 
præſide in the Law Courts of Britain, with proper Aſſeſſors, particu- 
larly Papinian, and took Baſſianus along with him: into the Field &. 
This Court of Vork, where Severus or bis Son preſided, was famaus 


[at that Time for a Deciſion made by them in Favour of Cecilia, 


Pit. 32. te rei bende. Etiam per ulienum ſervum bona fide $0//effitin, 
ex re ejus qui eum poſſidet, vel ex operis ſervi -acquiri duminium vel ob- 
Hiphtionem, placuit.— are fi tu quogue bona fide poſſed;ii oundem 
eruum et ex nunm's \tuis mancipia"'e0 \trmpore .comparataſti fates 
fernndum Juris formam 'ut! Weyanfiontbus tais manripimt antenlc- 
num mala fide poſſudenti nil poteſt acquirere, ſed qui tenet, non tanium 
" ipſum, ſed etiam operas ejus nec non ancillarum partur—vt animalium 


: Fetus reddere cogitur.— P. P. 3 Non. Mali, Eboraci, Fuuſtino et Rufo 


N — Upon the whole, the Roman Laws obtained in England in 
ful. Effect from the Time of Claudius, A. D. 5o, to che Time of 
Honorius, about 410, i. e. about 360 Years after, _ ves 
taken by Alaric the Goth. | 


uf, is the End of che Uſe of the Roman Law as ſuch in 


Britain, where it was ſucceeded by ſuch Laws as they agreed 


upon among themſelves. For Zoſimus obſerves, that when the 
Raman retired to dgfend Rome and Italy | againſt. the Incurſſont of 
the Goths, andinvere no longer alle to protect their Congugſis in Gaul 


and Britain; that theſe las were encouraged to throw /f their Depen- 
dance on the Romans, and lite by Laws of their own framing — And 


that 
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that in Imitation of the Britons, ſome other Celtic Nations aſſerted 


their Liberty, ejefted the Roman Governors, and ęſtabliſbed a new 
Polity of their own*, And Agathias, ſpeaking of the Franks of 


theſe and later Times, obſerves, that for the moſt Part they uſed the 


| Roman Law and Mode of Government, and particularly in their Con- 
tracti, Marriages, and Religion F. This ſeems to have been the 
Caſe, wherever the Roman Conqueſts upon the Irruption of the 
Goths withdrew their Obedience from the Romans, and ſet up for 
themſelves. — They retained in their new Syſtem many of the 
Roman Laws, which added to their own Cuſtoms and Inſtitutions, 
became the Code of Laws that they were governed by. — We find 
this Compoſition was the preciſe Form of the Laws of the Oftro- 
goths and Theodorick, of the Wiſigoths of Gaul and Spain, under 
Alaric II. who employed Anianus, A. D. 506. to draw up a Body 


of Law out of the Roman civil Law, joined to their own Cuſtoms 


and Edicts. — This was likewiſe the Plan of the Caroline Capitu- 
laries, and is the very Form of Government at this Day in moſt 
Parts of Europe, which conſiſts of certain Parcels of the civil Law, 
adapted to the Conſtitution of the ſeveral States, to which are added 
their own Cuſtoms and Ordinances . 


TI Puwppatay ag xu are gα⁰να¹¹, Xy xaf taurus Broreveiv, wh tri THUS TETW ur- 
Xyoviug v0 rng Betrrarvag pijpNTHpevat XATH r 170) NAEVT ECWT av Tporovy 
D yap Tus Ph elxollas, oi de ka E, TOMITEL Act . 
Zoſim. Hiſtor. lib. vi. 


+ Kal monroe, ws' ra r Xpurra: Prupann ν˖,&ͤͥ TAS AUTUS, x) ra a 


010405 ja fs TE T Tvuſlonhe x) rats x T1 Ts bels N vgn. Agath, 


Hiſtor. Juſtin. lib. i. 


t See Monteſquieu de VPEfprit des Loix, tom. iii. p. 253. 8 
U And 
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And as their Laws were a Collection of civil Law and provincial 
Cuſtoms, ſo their Language was compoſed of the Latia Tongue, 
mixed and blended with the Celtic, Gothic and Gallic Dialect, 
which is the preſent State of the Language of thoſe Countries 
where the Romans extended their Conqueſt, or the Goths diſpoſſeſt 
the Romans ; it being formed out of the mutual Intercourſe of 


theſe People, and obtained moſt in Progoction as the one or the 
other IN 


The Uſe I would make of this Argument is to ſhew, that where- 
ever the Romans turned a Conqueſt into a Province, or planted a 
Colony in it, there the Roman Laws and Inſtitutions were. received 
and uſed; the Conſequence of which might probably be, that 
the Cuſtoms and Ceremonies attending the Execution of theſe Laws 
might be wove into the Manners and Conſtitution of theſe People 
by the Practice of 3 or 400 Years, ſo as by this Length of Time to 
become a Part of their civil Polity ; — and what was at firſt a Roman 
Law, and Mark of Servitude, by long Uſage came to be forgotten 
as ſuch, and conſidered only as an antient Preſcription of Time im- 
memorial, — Now we have ſeen in a former Part of this Enquiry 
the Judicia or Jury in Uſe among the Romans, and as they ſent 
their Colonies into theſe northern Conqueſts, and eſtabliſhed their 
Laws very early in Gaul, Germany, and Britain, we have good 
Reaſon to believe, that among other Remains of Laws and Lan- 
guage, they left us alſo this of a Jury; —I mean that we have 
good Grounds to ſuppoſe, that the Judicia of the Romans were 
uſcd in their Colonies, and that the Jury of the northern Provinces 
is a Remain of the Roman Judicia: — And, indeed, why ſhould 


we not retain the Judicia or Jury as well as many other Cuſtoms 
| and 
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and Uſages, which, as they are diſcoverable in the northern Polity, 
are as certainly of Roman Original; particularly the feudal Rights 
of the Lord from. his Vaſſal, of paying bis Debts, portioning bis 
Daughter, and redeeming his Perſon from Captivity, are an Imita- 
tion of the Roman Law relating to the Duty of a Client to his 
Patron, as is mentioned before, p. 78, 79. — The Challenge of 
the Fury, which is directly the Nejectia Fudicum among the Romans; 


the Compurgators upon a Trial, is an evident Imitation of the 


Laudatores among the Romans, and the chuſing the Jury out of 
the Vicinage, is a plain Copy of the Roman Proceeding in the 
Impannelling the Jury out of the Neighbourhood Decuriatio Tri- 
bultum, and that, becauſe of the Certiſima Scientia, the certain Know- 


ledge that they might be ſuppoſed to have of the Fact from their 
Vicinity “; — of which ſeveral Particulars I ſhall take more Notice 
hereafter; it will be ſufficient at prefent to obſerve, that where 
we ſee ſo many Circumſtances among the Romans which correſpond 
with our Method of Trial by a Jury, we can make no Doubt but 
that the whole Mode of judicial Proceſs by a Jury was originally 
taken from the Judicia or criminal Trial brought thither by the 
Roman Colonies ; —at leaſt it is a much more reaſonable way of 


accounting for its being found among us, than having recourſe with 


Sir William Temple and others to the groundleſs Story of Woden 
or Odin, and his Introduction of it with the Afiatic Goths, or Getz, 
into Europe; of which Expedition no Time can be aſſigned, no 
certain hiſtorical Facts mentioned by cotemporary Authors, laid 
down to guide our Enquiry ;— ſo that what we hear of Wodin or 
Odin is little if any thing more than what Edda and Saxo are 


* Cic, Orat. pio Plancio, 


U 2 | pleaſed 
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pleaſed to tell us; which Spelman allows to be of little or no Autho- 
rity, as well as the Accounts of him which are more modern; 
fed ut omnia tum ſua, tum noſtra incerta funt que de eo narrantur, 
non opus eft ut ea conferamus *, 


But as legal and political Inſtitutions are the Productions of civi- 
lized Nations, and the Reſult of Wiſdom and cultivated. Nature, it 
is not to be expected that we ſhould meet with the Origin of ſo 
beneficent, ſo liberal an Eſtabliſhment among a wandering barbarous 
People, ſuch as the Scythians, who, not having any ſettled Habi- 
tation, had no fixed Government, and conſequently in their Migra- 
tions could have no need of permanent Laws or Rules of Polity, — 
In that, as in all ſimilar Caſes, the Will and Diſcretion of the Leader 
was to dire& and judge, which we have ſeen to be the Fact with 
regard to the Romans, in their original State of Barbarity and Rude- 
neſs, and to be the very Plan of Goyernment among our firſt Saxon 
Anceſtors. — So likewiſe. we may conclude, that it was the State 
of the Getz when they were led out of Scythia in queſt of new 
S-ttlements. — They could have no Laws or Rules for aſcertaining 
or determining- Property: by, who knew no other Title than the 
sword. They could have no Notion of diſtributive Juſtice, who 
were ready to ſeize by Violence whatever lay in their Way, — Civil 
Diſputes with Strangers they could have none, and among them- 
ſelves,. their Leader was their Judge. 


t has been before obſerved, that a Jury was the Child of Liberty, 
and the Conſequence of a natural Right that every Man has to the 
Safety of his Perſon, and the uninterrupted Poſſeſſion of his Pro- 


® Spelman in Vit. Ælfredi Magni, p. 1. not. b. 
perty. 
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perty. If ſo, what well regulated Liberty, what legal Property can 
be ſuppoſed to belong to ſuch a Banditti as theſe Scythian Getz, 
who were not poſſeſſed of any permanent Rights, but declared 
Enemies to Order and Policy, and ſupported in their collective 
-Capacity only by Plunder, Spoil and Devaſtation, Surely theſe 
were not Circumſtances likely to produce ſuch a ſalutary Proviſion 
as Jury for the Defence of Perſon and Property, from the Violences 


of hp es Power. 


If it ſhould be faid, that although they might not make any Uſe 
of theſe Formalities in their Migrations, and ſhew no Attention to 
any thing but gaining Settlements by Force and Violence, yet when 

they became poſſeſſed of Property they made Uſe of thoſe Means for 
the quiet Enjoyment of it, with the Defence of their Perſons, 2 Hieb 
were in common-Uſe in the Country which they had left. — But who 
knows not that the Scythians and Getz were the Names of Barba- 
rity itſelf. — St. Paul, Ep. Coloff. iii. 11. joins Barbarian and Scy- 
thian together, as ſynonimous Terms. What Probability then is 
there, that ſo wiſe a Proviſion as a Jury, fo well calculated for the 
Peace and Welfare of Society, and ſuch as did the greateſt Honour 
to the moſt accompliſhed People in the moſt glorious Period of 
their Hiſtory, I mean the Greeks, at the Time of the Eſtabliſh- 
ment of the Commonwealth by Solon ; what likelyhood is there 
that ſuch an Inſtitution ſhould make a. Part of the Polity of a 
People, known even to a Proverb to be the moſt ſavage, lawleſs, 
and uncultivated in the World ? — But how ſhould they come at the 
Knowledge of ſuch an Inſtitution, as Sir William Temple ſup- 
| Poſes to be coeval with the Eſtabliſhment of the Aſiatic Goths or 
Getz in Europe? In their Situation of Adventurers, they had not 


any 


150 AN ENQUIRY INTO THE 
any need of ſuch Defences of Perſon and Property, as having yet ; 


no Settlement, nor any ſocial Rights. — And as:tocthe Cuſtom of 


the Country they had left, it is not probable that the rudeſt of 
Mankind ſhould: be the Depoſitarics of ſuch Regulations, as were 
indiſputably the Productions of the moſt er eee Under- 
ſtanding and Policy. 1-321 | 


But to give this Hypotheſis its full Weight, I will lend it an 
Argument, and try to give it an Air of Poſſibility. — When Solon 
eſtabliſhed his celebrated Plan of Government at Athens, one Pro- 
viſion was for the Appointment of a Body of Men called Aware, 
to be aunually choſe out of all Citizens, to try, lite a Jury, ail cri- 
minal Proſecutions, as we have ſeen above. — At that Time Ana- 
charſis, the Scythian, came to viſit him and the reſt of the choice 
Spirits of that Time, that made Athens celebrated even among Bar- 
barians; and after having admired. the Abilities of Solon, his Plan 
of Government, and the Utility of thoſe Laws which were framed 
by him for the Conduct. and Adminiſtration of it, he departed for 
his own Country, where, endeayouring to introduce the Grecian 
Laws and Polity, inſtead of thoſe uſed in Scythia, he was put to 
Death by his Brother Caduides, the King, at a hunting Match, as 
we are told by Laertius Diogenes “. 


If this Deſign had ſucceeded, and the Grecian Laws and Plan 
of Government had been received by the Scythians, we might then 
have had ſome Pretence for ſuppoſing that the Greek Air e or 
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Jury had been the Model of a like Inſtitution in Scythia, from 
whence, in after Ages, it might have been brought by Odin and 
the Afiatic Getz in their European Conqueſts. — But it was fo 
far from it, that we have ſeen Anacharſis murdered by his Brother 
the King, for attempting Innovation, and propoſing to introduce 
the Policy of Greece in the Place of the Cuſtoms of Scythia, and 
the Laws of Solon inſtead of the Dictates of Barbariſm. If Ana- 
charſis had happily ſucceeded, and made the Athenian Laws the 
Foundation of the Scythian Government, there might have been 
ſomething like a Poſſibility, that the Remains of the Grecian 
duua g up oe might have continued among the Scythians and Aſiatic 
Getæ, till the Time that Odin or Haden, their Leader, brought it 


into Europe; — but as he failed in his Attempt, which coſt him 


his Life, it is not probable that they could have learned it from 
any where elſe abroad, and much more unlikely that it was the 
Production of their own Sagacity at home. 


Let us take Meaſure of the Genius of theſe People for Politics 
and civil Government, from the Letter even of Anacharſis him- 
ſelf to Hanno, who would have made him a Preſent of Money. 
This Letter, Cicero Tuſcul. Queſt. hb. v. renders thus in Latin. 
Anacbarſis Haunom ſalutem.— Mihi amictus eft Scythicum tegmen, cal- 
ceamentum folorum callum, cubile terra, pulpamentum james, lacie 


caſeo carne veſcor, quare ut ad me quietum licet venias, munera au- 


tem iſia quibus deleftatus, es vel civibus tuis vel Diis immortalibus dona. 
— Anacbatſis to Hanno, greeting. © My Dreſs is a Scythian Covering ; 
ny Shoes the Callus of my Feet; my Bed the Earth; Hunger my 
% Sauce; Jeat Milk, Fleſh and Cheeſe ; ſo that as I can live thus, you may 
« beflow your Preſents, which you place ſuch Value an, either to your 
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te gx Country Men, or to the Gods*.” —If therefore, their great 
Philoſopher, with all his Excellencies and diſtinguiſhed Rank (for 
we ſee he was of the royal Family) lived according to the Deſcrip- 
tion he gives of himſelf, what Opinion can we form of the leſs 
eminent of his Countrymen, or of their Abilities to contrive the 
ſeveral Connections and Dependancies of civil Government, if they 
had any. — If the royal Family went clad in Skins and barefooted, 


and lay on the bare Earth, what can we think of the Life and Man- 


ners of the leſs illuſtrious among them, but that they were but 
one Degree above Brutes. — Perhaps it may be ſaid, that his Search 
after Wiſdom, and Travels into Greece for that Purpoſe, may in- 
duce us to ſuppoſe, that others of . Countrymen might have a 
Defire after Knowledge, and Talents that wanted only to be exer- 
ciſed, in order to make a diſtinguiſhable Figure; — and that where 
one wife Man was to be found, it is to be preſumed many more 


of good Senſe and Underſtanding were the Production of the ſame 


Country. 


In anſwer to which, let us hear what Lactantius ſays, that 
among the Barbarians there never was a Philoſopher, except the Scy- 
thian Anacharſis ; nor had he ever dreamed of Philoſophy, had not 
he taken the Taſte of it from the Language and Learning of the 
Greeks +. Hence we fee, that Scythia was reckoned by the An- 
tients as a Country of Barbarians, where Philoſophy never entered 
but in the Perſon of Anacharſis, which he got not in his own 


See alſo Clement. Alexandr. Stromat. lib. i. 


+ Ex barbaris nullum præter unum Anacharſim Scytham ; qui philoſophiam ne 
ſomniaſſet quidem, niſi et linguam et Gracas litteras ante didiciſſet. Lactantius de 


falſa ſapientia, lib. iii. c. 24. 


Country, 
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Country, but owed it to the Excellence and Diſcipline of Stran- 
gers, particularly the Intercourſe he had with Solon, and the Phi- 
loſophers of Greece, his Cotemporaries. 


What ſhall we ſay then; can we hope to find ſuch a political 
Conſtitution among thoſe Barbarians as could only be the Work 
of a Solon, even among the moſt civilized and poliſhed Greeks ? 
By no Means; — there is not the leaſt Probability that ſuch a wiſe, 
equitable, and humane Inſtitution as a Jury, could be the Contriv- 
ance and Uſage of a People without ſettled Property, Plan of Go- 
vernment, or eben ſeeming Abilities to form -it. — If therefore, 
the firſt northern Settlers under Fader or Odin could not have the 
Uſe of a Jury in their Migrations, nor could have in all likelyhood 
any ſach refined Polity in their own Country of Scythia, over-run 
as it was with Barbaviſm ;— nor ever retained it from the Inſtruc- 
tion of Anacharſis, who. was ſlain for attempting to introduce the 
Grecian Laws and Polity into his own Country — Where are we to 
look for the firſt. Origin of it but among the Romans, who by their 
Conqueſts and Colonies in Gaul, Germany, and Britain, introduced 
their Laws, Cuſtoms, and Inſtitutions. wherever they went; for 
as we have before obſerved, it was of the Eſſence of a Roman Pro- 
vince or Colony, to uſe the Roman Laws and Inſtitutions, we may 
well ſuppoſe, that where they were in Practice for three or four 
hundred Years, they became the Uſage of the Country for the 
future; at leaſt were ſo interwove with the Cuſtoms and legal 
Ordinances of the People, as in Time to be looked upon as their 
e t Polity a * Fame | : 


Bhs ö Ide 


Mountains or dreary Plains. —And' as td the Likeneſs of the Greek: 
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1 know, indevd, thit Bacon; im the Diſcburſe of che Lai um 
OCovernment of England, ſpoaking of the Sutom, cpu, ſuppoſts 
them to be the Remains of Reinders Army: int chat their 
Government reſembled much the Grecian Model before ever the 
Romans reached them; — chat like the Greeks, ehe-deliBerdtive'Pdrt 
was in the Whole, the Executive in # few Chiefs ; a8 Tacitus ſays” 
of them, de majoribus omnes, de minoribus prinoipes, de Moriblul Ger- 
manorum. That they uſed tikewiſe fore Imitations of the Halaſtis 
Court; that their judicial Proceedings reſembled the Athtriion, tHe Mili» 
tary the Lacedemonian Plan'z and all this dugprnei either fin the Ne. 
liques of the Maredonian Army under Alexander, or the Nerghbourbeed: 
of the Saxons to Grerre, rner mich of their Wiſdom was derivtt in 
thoſe Parts. But as he has offered nething in apport of this OpinMl 
but Conjecture, we may take the Liberty to enquiri hb or upoh what: 
Occafien the Soldiers of Alexander ſhould vote to the northern 


Parts of Europe. — What Indnctment eould they tiave' to leave the: 


milder Climates and.Settlemerits,, which we may preſame they might 
have found in Afia; as mdny of their Comrades did, to go into the! 
leſs inviting and diſtant Regions of Froſt and Show; uninhabited? 


and Saxon Government, ſuppoſed to be 6wing to the Neighbour-. 
hood of Greece and Saxony, it proceeded from a differefttt Cauſe 
For, as the Romans took their Laws and Inſtitutions from Greece, 


and particularly in the Inſtance of the Heliaſtie Court, which we 


have ſeen above, p. 29. was a Court of Trial by Jury, and on which 
the Romans framed their Fudicium or Jury ; ſo when they ſent their 
Colonies into Germany, they ſent alſo their Laws and. Ufages along 
with them, and by theſe Means the Wiſdom: of Greece and the 
Practice of the Heliaſtic Court got among the Saxons in the Shape 
4 of 
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af the Romana 7udicia; and the Plan of the Greek Government, thro 
the Channel: of the Roman Jariſprudence, laid the Foundation of 
many Cuſtoms. that had a Reſemblance of the Greek, but in Fact 
were no other than an Imitation of the Roman Polity, which ori- 
ginally was detived. from Athens; — ſo that the Jury among the 


Saxans and. northern Nations was derived. from the Roman Judicia, - 


ad the. Cauſa Proxima, but both of them drew their Origin from the 
, Haliea,. or. court. of dung or Jury among the Greeks. — 
This, was. the: Manner that. the; Reſemblance between the Saxons 
and Greeks, ſyoken. of by Bacon, was produced. Hence we may 
abſcrve, that Wherever the. Romans ſettled thelr Colonies in Ger- 
manꝝ or. Gaul, or the northeen Nations in their Turn invaded the 
Roman Provinees; in- the. fifth Century: the natural Goaſequence 
was, that by their mutual Intercourſe and Participation of the ſame 
Laws Language, and Cuſtonm, thoy inſenſtbly learned the Polity, 
Language. and Cuſtoms of ech other: Henoe it is likewiſe, that 
thel preſent Languages o Europe are fer the moſt Putt. x Com- 
paſitiom oi t Raman; Celtiv, and Gothlo Pongues, each of which 


Tongue in the Country where it was uſed/— For Inſtance, where 
the German: ov Cehic was the ndtive- Language; it was difcover- 
able abese- the Lavin, which wer-aBventiticns, — But in Italy, the 
nat ꝰeLatia le tho chiefeR* Purt in the Italan Language, which is 
compounded- Latin and the Tongue of the Oſtrogothꝭ and Bur- 
Fgondtens In- like Matinee; wo may Reaſon upon the Laws and 

Innktutiobg of mlxed! People who were thrown” together by the 
Fortone and Iſſue of Wär, The Conquerors inforced their Laws 
and: laſtituon om the Conquered? and in their Turn learned ſome 
of the provincial Cuſtoms and Uſages; and indeed it is almoſt 

| X a- impoſlible 


peovailed in tho Compoſition;- according as it was the Mother 
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impoſſible it ſhould be otherwiſe, where a Community is made up 


of component Parts, that totally differ from each other ; — they by 


Degrees imitate the Manners and Conduct of one another, and 
inſenfibly follow the Examples they daily ſee before them. By 
this Way of reaſoning we may account for the Origin and Uſe of 


a Jury amongſt us by the Channel of the Roman Juriſprudence, 
which, with their juridical Terms, was introduced into. the Con- 


queſts and Provinces by the Colonies that were ſent into them : 
So that, as we have ſeen this Inſtitution beyond all Diſpute among 
the Romans, it is much more natural and probable to derive it 
from thence into Britain with the Roman Laws and Polity, than 
to ſeek for it among Aſiatic Goths under Woden; of whom and 
their Hiſtory we know not any thing beyond wr as 


We are thus far well founded — That when the 8 ſent 
their Colonies into Gaul, Germany, and Britain, they carried their 
Laws and judicial Practices along with them, which they uſed in 
the ſame Manner as they were at Rome. Now, that the Judicium 
or Trial by Jury, was then in Uſe, and Part of the Roman judicial 
Proceeding, though perhaps not in its full Vigour, we may learn 
from Quintilian, in his Declamations, where he addreſſes the Ju- 
dices, according to the uſual Forms at the Time of Cicero, and 
ſhews that they retained the accuſtomed Method of giving their 
Verdict at his Time, which was under the Reign of Domitian, 
In Declam. 313, he ſpeaks of a Jury, who, according to the 
uſual Formula, declared their Opinion, and delivered their Verdict 
to the beſt of their Knowledge, ſe ex animi ſui ſententia facere progfiten- 
tur. And in another Paſſage of the ſame Declamation, he ſays, 


See p. 127. | 
=” non 
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non eft iſta res Judicum, non horum qui ad certa Jura et guidem 
jurati conſederunt — That Matter does not belong to the Cognizance 
of a Fury, who are fworn to give their Verdict according to expreſs 
Laws, whenever they fit upon any Trial. Upon which we may 
obſerve, that the Words judices jurati conſederunt, were retained by 
Quintilian in the ſame Senſe under Domitian, as we have before 
ſeen them uſed by Cicero under the Commonwealth *, So that 


we may juſtly conclude, that as the Judicia or Trials by Jury were 
in uſe ſo low as the Time of Domitian, they were carried out by 


all the Colonies, which were ſent into new Conqueſts before that 
Time, and made a Part, according to antient Cuſtom, of the Pro- 
vincial Law. When therefore the Romans retired from theſe 
northern Provinces to defend their own Country and City, attacked 
by Alaric ; the Laws, Inſtitutions and Cuſtoms that had been intro- 
duced by their Colonies, did not depart along with them, but be- 
ing left behind, continued a Part of that Polity, into which they 
had been interwove, and became, as it were, the natural Law of 
the Country, from the Practice of three or four hundred Years 

That ſeveral of the Roman Laws and Cuſtoms remained in the 
northern Colonies: after the Departure of the Romans, we may 
learn from the many Traces of them, diſcoverable in the Gothic 
Hiſtory and Conſtitution, particularly in the Manner of ſettling their 
Acquiſitions in their Migrations, which was the ſame as the Romans 
made uſe of in ſending out their Colonies. — We have ſeen above, 
p- 76, 77. that when the Romans ſettled their Colonies, they reſerved 
upon each Grant ſo many Men, and ſo much Money, to be employed 
in the Defence of the Mother Country or _ e in Imitation 

. See p. 44 and 120. 
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the Lord inveſted the . Tenant, with a Portion, of: the. conguerad 


were, ie be Lord «De cler, contr ibuling ta the Rauſim of bit Fenſin 
and per fiuning bis Daughter z.. all, which, were near the, fame, Ins 
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of this, the Gothic Conquerors, when they divided aut thein Conuy | 
queſts to the Adventurers, reſerved tho. Service of a. ſtated Number 


of Men, at the Expence of the Tenant, .to.defend. not only. bis qwa, 


Fee, but the general Rights of the Commpnity: — 80 likewiſe when 


Lands, there were certain Copditions annexed, to the Grant, which 


ſtances i in which the Client was. bqund to his; Patron by, the, Rogan 
Law; and whence the northern Natigng, by,theis Intercgurſs with 
the Romans, and.the Uſe, of their, Laws, learned tg, apply, themy, to 


their, own Purpoſes, ge If- thgfef ce, theſe, Ulages wels evidently 


deduced from, the Roman. Cuſtoms. paged in, theis, Colonięs, why 


may wg. ngg. with equal, Reaſon, beligve.. that, the, Ju of the 


northern Provinces was, ® Remain of, the Tudicie, which, had bæen 


ptactiſed by the Rowagg in, their, Golenjes. — Thus we, may conceive 
the Suevi became pyſſeſt of their Jury. which Sir William, Temple 


aſetibeß to Woden er Odin 4, ang thut the. Celties and. F raοιν)MονE,Heͤ 


acquainted with that Inſtitution ®, which probably laid the Founder 


tion of the twelve 2 in mann 


When the Saxone- and Angles. came into Britalh, about A. 5. | 
430. they brought with them the Manners and Cuſtoms of their 
Country ; and as the Romans had been "ſending into Gaol and Gere 


many, Dacia, Pannonia and Britain, Colonies for ſone Centuries, it 


is moſt- likely, as has been before obſerved, that the Laws jntro» 


| duced by them became the munlepfal Laws of the ſeveral Countries, 
and were carried by theſs northern People whatever they ſetiled 


® Scc Montcſquieu de FEſprit nila liv, axvill,thaga 23s | 


afterwards 
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after warde Ta Wit 


Migrations. — Awong theſe Laws and Inftitations, 


with ſo much Propriety to Io k for its Origin as among thoſe who, 


of all Mankind, were the Depolitaries and Patrons of equal Law and 


Literty, and which they themſelves had learned from the Wiſdom 
and and good Government eſtabliſhed 3 in Athens by Solon ? For nothing 
can be bo abſurd ; as to imagine, that loch? a noble Tr Structure 


442% 


Refitt" of à tümultübüs Deliberation, and that of Scythians and 


Prehn, 


* 301 not tia any Mention made of a 10271 in England i till the 
Time U Alfred, or rather his Brother and Pred ceſſor Ethel=1 ; for 
J am inclined to think the Law mentioned by Lambart belongs - 
rather to Ethelred the Firſt than the Second. Selden,” Analect. 116. 
ji. c. 6. ſpeaking of this Law, ſays, Duodecimvirulis judicii antiquiſ-. 
fima hic babemits veſtigia, that here we have the moſt antient Aci ount 
of a | Fury. - — fn the Original it runs thus. — In Angulis Centurits cumi- 
tia funto, atque liber conditionis viri dubdent etate fupertores,;, una” 
cum prapofito ſacra tenentes juranto ſe adeo virum aliquem innocentem 
Baud damnaturos ſontemve abſoluturos. — In every Hundred let there Be 
a Court, and twelve Men of free Condition ani competent Age choſe, 
who, with a Foreman, ſhall fuvear that they will condemm "the Guilty, 


and acguit tht Thnooent. Upon which we may obſerve, that Bacon, 


in 


* 


there is 16 Doubt, büt the Jury was obe; and where ſhall we 80 


even to human Nature, ſhould in Times future be the fortuitous 


_— rither thai; ah Imitation of the Wiſdom of thoſe Cul 
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in his Diſcopele, &c. C. 39. * renders una cum præpoſito, * 


with the Lerd of the Hundred, whereas Prepoſitus here, ſignifies the 
Foreman of the Jury, in the ſame Senſe as it bas been retained ever 
ſince; and by thus making him a Part of the Jury and not the udge | 
of the Court, the Number would conſiſt of thirteen, duodecin cum 
præpgſio, twelve with a Foreman, which made an odd N umber, 
and was of the Eſſence of a Jury before Alfred, for the Reaſons 
above obſerved, relating to the Number of the daga. of che 
Greeks, and the Judices of the Romans, p. 29, 117. | 


24 kT; 


By the Placing of this Law in the Analecta of Selden 8 


mentioned, i. e. after thoſe of Alfred, Edward, and Edmund, it 


ſhould ſeem that Selden ſuppoſed i it to belong to Ethelred the Second; * 


whereas, if it is the moſt antient Account, the antiquiſſma veſtigia 


of a Jury amongſt us, it muſt relate to the Times of Ethelred the 
Firſt, who was prior to Alfred, in whoſe Code of Laws there is one 
expreſsly appointing a Jury of twelve. — Bacon, in his Diſcourſe 
of Government before mentioned, places the Time of Ethelred, 
A. D. 675. which Date can agree with no' other of that Name 
than Ethelred King of Mercia; but it cannot be ſuppoſed that a 
Buſineſs of ſuch Conſequence, as was the introducing ſuch an Inſti- 


tution, could be the Work of a petty Prince, but rather of an Eng- 


liſh Monarch, with Deſign to make a Rule for a whole Kingdom 


rather than a fmall Province. As therefore the Introduction of a 


Jury into the Polity of this Country does not agree with the Times 
of Ethelred (according to Bacon) King of Mercia, nor Ethelred the 
Second, King of England, according to the placing of his Laws i in 


* Bacon's Diſcourſe on the Laws and Government of England. Tit. ks 
| the 


c. 38. 
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the Analecta of Selden, we may with more Propriety conclude, that 
nn Ethelred wall u vg e and Predeceſſor of Alfred. 

© The firſt Time we wr of a Jura in the 3 Nations, was in 
he Reign of Regner Lodbrog, King of Denmark, about 820.— Soon 

after this Time, about 842, we find among the 3 of Keneth Mac 
Alpin, King of Scotland, one relative to Juries, which ſtands thus, 
— Capitalium infimulatos ſoptem ſpectata fide viri, aut novem, undecim, 
tredecim, quindecim aut numero majori modo is impar fuerit, ex ſen- 
tentia judicanto.*., Upon which we may. obſerve, firſt of all, that 
the Jury in Scotland was to conſiſt of ſeven, nine, eleyen, thirteen, 
fifteen; or any unequal, Number; by which it appears, that it was 
not confined to any preciſe Number, but any Inequality from even; 
in the next Place, it is very remarkable, that they are required to 
find their Verdict in the very Terms of the Roman Law to the ſame 
Purpoſe —ex ſententia judicanto — to the beſt f their Judgment; or, 
as the Roman Law expreſſed it, ex anim ſui ſententia. Hence one 
would be inclined to think that the Scotch Law had a View to the 
Roman Formula, and was an Imitation of their oem; in a criminal 


Procels. 


About the ſame Period we find mention of a Jury and PORT 
tors in Wales, where the /eſſer Jury were to be unanimous, and the 
greater or grand Jury were to decide by Majority. I know it is the 
Opinion of ſome learned Men, that theſe Compurgators were of the 
ſame Nature as our Fury, or that at leaſt our Jury was formed upon 
the antient Uſe of Compurgators; — but I am rather inclined to think 
that the Compurgators were an Imitation of the Laudatores among 


vid. Boxhornii Hiſt, Univerſal. ſub Anno 842. 
* | the 
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the Romans, which were to be ten in Number, and their Buſineſs 
to ſpeak to the Character of the Criminal; Uri ia Fuditiis qui decem 
laudatores dare non poteſt, honeſtius eft ei nullum dare, quam illum 
quafi legitimum numerum conſuetudinis non implere. — As in capital | 
Trials, if a Man cannot produte ten Liaudatoyes to ſpeak to his Charac- 
ter, it would be better to call never à one than not to produce the w9hole 
Number required by Law, ſays Cicero v. Here we fee the Cuſtom 
of bringing Laudatores, i. e. Men of Repwtation to fheak to the Cha- 
rater of the Criminal, in the fame Manner as Compuryators were 
formerly uſed among the Britons, and are at this Day in the Cor- 
poration of London, upon the Occafion of « Citizen's Qualification 
for ſerving the Office of Sheriff; which he is not obliged to ſerve if 
he can bring a certain Number of Compurgutort, the Word ſill uſed, 
to ſwear they believe what he declares upon Oath, that he is nee 
worth the Sum required by Law for the Execution of the Office +, 
Hence we fee that the Landatorer among the Romans were a diffe- 
rent ſet of People from the Fudices or Jury; fo likewife the Compur« 
gators differed in their Office from the Jury of the Britiſh and Saxon 
Times; — {6 that it is a Miſtake to reckon upon the Compurgators 
as a Jury, or even the Foundation of the Inſtitution among the Bri- 
tons, ſince we have ſeen the Difference and. Diſtinction there was 
between them, even the fame as there was between the Laudatores 
and Judices in the Roman criminal Proceſs. And as we have ſeen 
out of Cicero, that the Laudatores were to give the Character before 
the Jury, in Tudiciis, ſo were the Compurgators to give their Teſti- 
mony before the Fury — which plainly ſhews their Duty was diſtinct. 

Cicero Vertin. 85. 

+ This negative Prof was in Uſe among the Allemans, Bavariats, Thuringians, 


Friſons, Saxons, Lombards, and Burgundians; — but not Among the Salian Francs, 
Yid. Legg. Ripuar, Tit. 12, 12, 13. 
Here 
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Here again we may obſerve, that the Admiſſion of Campurgator- 
among the Britons and Saxons was a direct Imitation of the Roman 
Laudatoresz and if this Roman forenſic Cuſtom was retained in 
. nN 
a a; un 0 


If it be alked, If the Jury was a Remain of the Roman Inſtitution 
or Trial by Juices how comes it to paſs that we meet with no 
mention of it in this Iſland before Keneth in Scotland, and Ethelred 
in England ? — The Anſwer ſeems to be, — That the Time between 
the Departure of the Romans and this Period was taken up in Wars 
and civil Difſentions between the Britons and Saxons ; that they had 
no Time to take any Meaſure for eſtabliſhing any civil Polity or 
Plan of Government ; — and foon as they began to be reconciled 
to each other, and Egbert was admitted as King of England, the 
Danes cauſed great Diſturbance and Devaftation, fo as to prevent any 
Attention to any ſuch Regulations as are the Pruits of Peace' and 
the Productions of Tranquillity. — After ſome fifty Years of Danith 
Invaſion, and all the Evils confequent upon' it, it was reſerved for 


Alfred, a ſenſible, wiſe and learned Prince for that Time, to col- 
168 all the Materials of paſt Reigus, and diſpoſe them into the beſt 
Farm that was conſiſtent with the Unhappineſs of the Times, and 
out of ſrvsrul broken Pieces to farm one Body of Law, upon Prin- 
ciples of Juſtice and Equity, — making ſuch ſalutary Additions 28 
etc ſwitablino their HOWE: Circumſtances. 


” When Ethelred, wboeret be Was, appointed the {RR to be 
twelve, cum  prapyfite or Foreman, we may ſuppoſe it was an Im- 
proyement upon the Cuſtom of haying the Jury conſiſt of a greater 
Number, provided. there was an odd one, as we haye ſeen above, in 
the Scotch Law of Keneth, where the aut numero * modo 1s 

1 impar 
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impar fuerit, implies it was not confined to any: particular Num- 
ber, but a Jury at large. Bacon ſays, c. 28. In former Times queſ- 
tronleſs the Trial among the Saxons was in à confuſed Manner, by Votes 
of the whole Multitude; but Time taught: them better Advice, to 
bring the Voters to a certain Number, according to the Grecian Way, 
who determined Cauſes by thirty-four, or the Major Part, But how 
they came to be reduced to twelve, I cannot conjetture. Here we ſee 
he had a confuſed Notion of a Jury, among t the Greeks, which from 
the Authority of his Author, Emmius, he fixes at thirty-four, — but 
this is a Miſtake, for we have before ſeen, that it conſiſted of an 
odd Number ;. and as to the Trial being by the whole Multitude, 
the Inconvenience, not to ſay Impoſſibility, of taking the Voices of 
fuch a large Number of People as, may be ſuppoſed to. attend on 
ſuch an Occaſion, is a ſufficient Argument againſt the Practice, unleſs 
we may admit the Manner of Election by holding up the Hand, ar 
xeparoricz, Which was one Way of chuſing among the Greeks, and 
ſeems to be that Method of Election among the antient ee 
which Tacitus deſcribes to be clamare non calculis, 


The Truth, however, ſeems to be this: —The 5 among _ 
Saxons, in Imitation of the Roman Judicia, conſiſted at firſt, pro- 
bably, of a greater Number than afterwards; but the Atteridince 
perhaps of eighty- one being inconvenient to Men whoſe Labour was 
their Maintenance, they became changed for a leſſer Number. In 
Scotland, by the Laws of Keneth, they were reduced, as we haye 
ſeen, to ſeven, nine, eleven, thirteen, fifteen, or a greater Number, 
provided it was an odd one, — By the Law of Ethelred, they were 
confined to twelve, with a Foreman, viz, thirteen ; and by Alfred 
to twelve abſolute, without an odd Man. We ſhall fee anon the 
Reaſon for this Change of thirteen Tor Wee in Bacon owns be 


could not conjecture. 


1 


Among 5 
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"Among other wholeſome and beneficial Regulations, Alfred is ſaid 
to be the firſt that inſtituted a Jury amongſt us of twelve Men; by 
which many underſtand him to be the firſt Introducer of a Jury *; not 
as confining the Inſtitution to the Number twelve, but ſuppoſing 
him to be the ei Inventer of a Jury in general. — We have before 
ſeen, that the Greeks had a Number of Men called Auz-az:, who 
were annually choſe to. hear and determine upon criminal Cauſes ; 
theſe” were either five hundred, one thouſand, or fifteen hundred, 
but always with one added to make an odd Number, becauſe 
if the Criminal had an Equality for him he was acquitted, as we 
have ſeen above out of Ulpian, p. 29. The Judices among the 
Romans, whoſe Oftice was the ſame with that of the An of the 
Greeks, were likewiſe of an odd Number. See p. 114. So was 
the Scotch Jury inſtituted by Keneth, fo was that of Ethelred; from 
whence we may obferve, that wherever this Inſtitution was admitted, 
either among the Greeks or Romans, the Scotch or «the Engliſh 
Saxons, — it being founded in the ſame Principles, and calculated for 
the ſame Purpoſes of Liberty and Protection, from the undue Exer- 
tions of Power and Oppreſſion, notwithſtanding ſome Variations, 
owing to the Difference of the Conſtitution of each Country, yet it 
was the ſame in that Point of the odd Number, as the determining 
Vote. — But when Alfred came to the Government, being a Man 
of Senſe and Religion, he faw with Concern that the Life of Man 
vas too much expoſed to be determined by an odd Voice; for ſup- 
poſe the Jury to be thirteen, and ſix were ſatisfied of his Innocence, 
it ee be hard BLN for the Criminal to-loſe his Life by an odd 


* Qua lege nimirum, cauſz omnes duodecim cjuſdem o ordinis cum reo viris, cognoſ- 
cendæ permittantur, hæc inquam . hic primitus inte eſt. Alfredi Vita a Spel - 


n 913. 


Voice, 
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Voice, (perhaps under the Cuidance of Miſapprehenſion, or the In- 
| fluence of ſome corrupt Partiality) where his Innocence would appear 
beyond all Doubt to ſix worn Men out of the thirteen ; — he there- 
fore altered the Number of the Jury from thirteen to twelve, and 
no Man was to be puniſhed by Loſs of Life or Limb, whoſe Crime 
or Miſdemeanor was not /o evident as indiſputably to appear to all the 
twelve. This was an high Inſtance of Goodneſs of Heart n that 
Prince, and an Alteration in Favour of Mercy and Humanity, — I 
was glad to find this Conjecture of my own ſupported by the reſpect · 
able Opinion of the learned Author of the Obſervations on the 
Statutes. 


The Reaſon that induces me to believe that this Alteration of the 
Jury from an odd Number to twelve was made by Alfred, is, that Ethel - 
red (perhaps his Brother and Bredebeſſor) had ſettled it to be twelve, 
cum præ paſito, or r Epreman, which made thirteen, — which being 
attended wit foconvenience i in Alfred's Opinion, as is before ob- 
ſerved, was the Reaſon of making the Alteration, — We may obſerve, 
that the Jury conſiſted only of twelve in Alfred's Time, from au 
Account of his Acts and Judgments on the Conduct of his corrupt 
Judges, ſuppoſed to be written by himſelf, and quoted in his Life 
by J. Spelman, lib, ii. p. 83. folio, where Alfred is ſaid to order 
Cadwine, one of the Judges, to be hanged, becauſe, when three 
out of the Jury of twelve would not find one Hackhwy guilty, he 
changed thoſe three for three others, who joined with the nine 
to condemn him. The words are theſe ; — I pendiſt Cadwine pur 
ceo que il jugeaſt Hackwy a la mort ſans Faſſent des tous les Jurors en 
cas ou il ſoy etoiet miſe en la Furee de 12 homes; et pur ceo que le trois 
le voilent Jatver, encontre les neuf, c remova Caqwine les trois pour 

les 


USE AND PRACTICE OF JURIES, &c. 167 


des autres en quenx ceſt Haskwy ne ſe miſt nient; — that is, He banged 
Cadwine, for that he judged Hackwy to Death without the Aſſent of all 
the Furore, where he bad put himſelf upon a fury of twelve Men; 
and berauſe three of the twelve were inclined to ſave Hachuy againſt 
the other nine, Cadwine put other three in their place, when Hackwy 
had not conſented to what was done, nor put himſelf upon the Jury thus 
altered. From whence we may obſerve, that the Jury was then to 
be twelve preciſely, whereas in the Reign before it conſiſted of thir- 
teen. Alfred therefore was the king that made this ſalutary Altera» 
tion; and when he is ſuppoſed by Authors to be the firſt Inſtitutor 
of a Jury, it is to be underſtood that he was the fr}? that reduced 
it to-twelve, having been always before of an odd Number ; and that 
their Verdi& ſhonld be unanimous, inſtead of being decided by an 
odd Vote. This Uranimity required by Alfred in all Verdicts, ap- 
pears from the Words — fans I aſſent des toutes les Jurors, without the 
Aſent of all the Jury; the Neglect of which Part of the Law was 
the Crime for which he hanged Cadwine. — We may hence like- 
wiſe explain another Paſſage out of the ſame Book, where mention is 
made of forty-four Judges being put to Death for. male Practices on 
the Bench *; among whom one was Freberne ; par ces que il jugea 
Harpin a la mort, on les Farors furent en doubtes de hur verdit ; car 
en doutes doit Pun eint ceo, falver que damner. He hanged Frebern, 
betauſe he condemned Harpin to Death when the Furors were in Doubt 
in their Verdiet ; == for where there is a Doubt, there they ſhould acguit 
vnther tbun rondemn. This Puniſhment of Freberne ſeems to have 
been vecafioned by the Condemnation of Harpin, according to the 
old Cuſtom of Majority, and not according to the new Regulation 


| * Le Roy Alfred ſit pendre 44 juſtices en un an, tant come homicides, par leur 
- faux Jugemens. Spel. Vit. Alfredi, p. 83. lib. it. = 
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that required Unanimity and Conſent of the whole Jury. The 
Doubt here mentioned implied the Diſagreement of the Jury in the 
Caſe of Harpin, whereas they ought to be unanimous : — Notwith- 
_ ſtanding which, the Judge condemned him. It was neceſſary there- 
fore for the King to puniſh this Man with Severity, in, order to 
aſſert the Authority of his new Law, and to ſhew, that their Attach- 
ment to the old Cuſtom, in contempt and diſreſpe&t of the new 
Eſtabliſhment, ſhould not paſs with Impunity. — After this View 
of the Corruption of the Judges in former Ages, when forty-four 
avere executed in one Year, we cannot but feel the higheſt Satiſ- 
faction, and felicitate our Country on ſeeing the Courts of Judi, 
cature at preſent filled with ſuch reſpectable Characters as are diſ- 
tinguiſhed for Ability, Candour, and Integrity; — in the Exerciſe 
of which they reflect Honour on their Appointment, acquire Reve- 
rence and Eſteem to themſelves, and adminiſter Juſtice and Security 
to their Country, | 


"* a 


quales neque candidiores 
Terra tulit 


Hor. lib, i. Sat. 5. 


This Account, by the Way, will reſolve the Queſtion that ſtuck 
with Bacon, c. 38, how the Number came to be reduced to twelve; 
| ſeeing they were before of a larger and unequal Number. We 
may likewiſe take notice of a Miſtake in the foregoing Paragraph 
in Bacon, that our Jury was from the whole Multitude reduced to 
a ſet Number, according. to the Grecian Way, who determined 
Controverſies by the Suffrages of thirty-four; wherein he was de- 
ceived by his Author Emmius, for it does not appear in any Greek 
Writer that they uſed any ſuch Number of 35a: or Jurymen ; the 
| Exveral Numbers of which the Grecian Jury or dare: was occaſionally 


compoſed, 
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compoſed, are to be ſeen above, p. 29. — Upon the whole, however, 
we may conclude that the Reduction of the Jury to twelve was by 
the Authority of Alfred, for the Reaſon above mentioned, whereas 
all Trials before were determined by an odd Voice, of which the 
Jom conſiſted. — It was the Opinion alſo of Bacon, that this Jury ſat 
in the moſt eminent Place of the Court with the Sheriff and Biſhop 
as Co-afſe Mors, &c. But this Miſtake aroſe, I ſuppoſe, from their being 
called the Aha, which implied their ſitting, not with the Preſi- 
dents of the Court, but in an inferior Place. — Thus the Greek 
Jury or  Anagoa: were called va NH ſedentes, or Jury that ſat 
upon ſuch a Cauſe, as we now ſay; of which ſee p. 44. And the 
Romans, ſpeaking of the Judices, uſed the Word Conſidere, and 
Confurgere, to fit in Judgment, and rie up to go to Conſulration; of 
which ſee p. 130. In like manner, the Engliſh Jury before the 
Conqueſt ſat, not as Judges with the Preſidents of the Bench, but as 
Enquirers into the Truth of the Fact, and declaring its Rectitude or 
Obliquity according to Law; — which when they had done, the 
Sheriff or Biſhop -publiſhed the Penalty affixed to that Breach of the 
__ or Geeſe the Priſoner. | 

| This Method of Proceeding was a chat aten of the Ro- 
mans, among whom the Jury tried the Cauſe, and he that preſided 
or was Judge declared the Iſſue. At the End of the Oration pro 
Archia Poera, Cicero addreſſes the Jury by ſaying, be boped'what be 
had offered would be well received by them, as he was aſſured it would 
be by the Judge that preſided ;— ea, judices, a vobis, pero efſe in bonam 
partem accepta, ab eo qui judicium exercet, ſeio, Where we may 
obſerve a very evident Diſtinction between the judices and him gui 
judicium exercet. Therefore the judices were not gui judicium exerce- 
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bang ,ne-tbgſe that prgided in the Cutl. O Qput thoſe gui ſententiam fer- 
rent, who gove the Verdict, and gut judicium exercebat, pranumciabat, 
be who prefided, pronounced or decluned it, and the Penalty or Acgquittal 
in Conſequence of it ; — ſo that this gronunciatjo was the final Aft of 
the prefiding Magiſtrate, pronunciatione nondum condemuato. Cic- 
pro Cluentio. — The Diſtinctian between the Office and Duty of 
the Judex'or Jury Men, and the Prætor or Judge, is go here more 
expreſsly declared, than where Cicero, ſpeaking of himſelf,” ſays, 
pecuntts repetundis — Fudex ſedi, preter quaſiui Pra Rabirio. I haut 
bees the Accuſer in Cauſe, of Extartion and Ropine ; 1 have likewiſe 


fat as a Furyman, and -prefided as Prætor or Fudge, + Here we may 


obſerye, that it was the Prætor or his Deputy, the Quaſitar ot 
Juder Quæſtionit, that preſided as Judge in criminal Cauſes, and the 
Juden qui fedit was the Juryman who at, as we fay, upon the 
Cauſe. — We may hence likewiſe obſerve, that fitting was a Cir- 


cumſtance uſually joined with the Mention of the: Fudices, as fn 


eſſential Deſignation. — 80 Cicero, inſtead of faying Judex fui, ſays 
Fudex ſedi; and when a Judex or. Jury Man was legally: choſen, 
according to the uſual Forms, he was ſaid ex lege ſedere. Cic. pro 
Cluentio. In Imitation of this Practice and Way af ſpeaking; the 
Englich Jury was called 4fi/a, not as Afeſors with the Sheriff and 
Biſhop, but as fitting in an inferior. Place, and in an inferipr Caper 
city; in Imitation of the Romans, among whom ma nn 
Bedeutet, rad among the Oels v@Inpens e n Water (na 


There i is another Paſſage at the End of the. Oden of 8 pto 
Plancio, which fully declares the Difference between ihe Judices 


and the Pretor or Quefior, i. e. the prefidrng Magiſtrate. Aſter 
5 imploring 
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imiploring the Lenity of the Judices or Juty in Favout of his Client 
Plancius, — by all the Motives that Gratitude or Compaſſion could 
ſuggeſt; be turns to the Magiſtrate on the Beneh, — Teque C. Flue, 
oro et Obteflor « ©... f mibi per bos tonſerves tum per quem, 
me tibi et bis conſervatum vides. — And you, C. Flavius, I pray and 
beſeech, that you, per hos, by Means of their Verdi, will preſerve 
Plancius to me, ue ſaved mr io you" and the Public. = It hence 
appears moſt evidently that the Judices were not Judges of the Bench, 
Fame 97 with our Jury. 


In dhe Danith Laws the vary were called land, mend, i. e. vir 
veracen, wie Men and true; whence we may perhaps explain what 
is meant in 3 H. 7. c. 14. by rwelve ſad Men and diſcreet ; which Word 
fad 1 ſuppoſe was a Corruption of the ande mend of the Danes. In 
the Deciſion between Lord Dacre and the Abbot of Croyland, con- 
tained in the Continuation of the Hiſtory of Croyland, Edit. Gale. 
Gb an. 1449, there is mention of Communitation had with wife, ſadde 
and learned Men in the Lau; where ſadde, J ſuppoſe means able, in 
the ſame Senſe as wer fee it joĩned above in the Act of Hen. 7.. with 
diſcreet. Now in our Language, the Word fad is uſed in many Accep- 
tations, and ſometimes in a bad Senſe; as when we fay, a fad Man, 
or /ad Fellow; and as the Jury were deſcribed in the Act of the 
3d of Hen. 7. as ſad Men, perhaps Polydore Virgil (who came to 
England in this Reign) might hence call our Jury ud terribile duo- 
decim virorum Tudicium— lib. 9. Hiſt. Angl.— mifunderſtanding the 
Words ſad Men in the Statute, to ſignify the Verdict of twelve pro- 
fligate and corrupt Men. — This is offered only as a Conjecture, in 
order to aſſign ſome kind of Reaſon for the extraordinary Deſcrip- 
tion F by that Hiſtorian, and which perhaps may 
| 2 2 occaſion 
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occaſion the Reader to enquire after a better; — for it is really 
difficult to conceive what Inducement he could have to call the 
moſt humane Inſtitution, calculated for all the Purpoſes of Protec- 
tion and Liberty, dy 4 ſo harſh a Name, as the terrible Janne 75 
twelve Men. 


But to return to our Argument. — It does not ſeem at all pro · 
bable that the northern Nations had learned the Inſtitution of a 
Jury, which they are ſuppoſed to have brought over here, either 
from the Afiatic Goths and Wodin, or the Grecian Soldiers of Alex- 
ander, or any other Migrations from that Quarter; ſecing we read not 
in antient Hiſtory of any ſuch Settlements in the North from Greece 
upon any Occaſion ; on the contrary, we find ſufficient Employment 
; for them at home, when the feveral Captains of Alexander fat up. 
for themſelves, and divided the great Empire which their Maſter 
had acquired into ſeparate and independent Kingdoms; the Attach- 
ment of the Soldiers to their ſeveral Leaders engaged them in their 
reſpective Service, ſo that there is hardly any Probability that they 
ſeparated from their Comrades to ſeek ne Settlements in the 
northern Climates, when they had the moſt beautiful and fertile 
Provinces of Aſia and Egypt offering themſelves to their Culture, and 
ſoliciting their Acceptance. 


But if we turn our Inquiry on the fide. of the Romans; we ſhall 
perhaps find, that as they carried their Laws and Inſtitutions wherez 
ever they did their Conqueſts, and ſettled their Colonies, ſo the 
Practice of Furies, together with other Cuſtoms, which appeared 
under the feudal Tenure, was copied from the Romans, and what 
was diſcoverable in that re! in the North and other more ſouthern 

| Provinces, 
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Provinces of the Roman Empire, were no more than a Remain of 
the Mode of judicial Proceſs W from Rome, and in Uſe in 
their Colonies. | ; 


When therefore the Saxons and northern Settlers came into this 
Country, they might find here the ſame judicial Cuſtoms and Uſages 
that they had been uſed to in their own; —for the Romans got 
into Germany at the Time of Julius Cæſar; and towards the latter 
End of Auguſtus, the Defeat of Quin#ilius Varus (which happened 
in or near the Country of the Cberuſci, which was divided only 
by the Elb from the Angli, and was. itſelf a Part of Saxony) ſhews 
how far the Roman Arms had penetrated into. that Country ; and 
we learn from Paterculus, Hiſt. Rom. lib. ii. c. 118. that the Laws 
and Juriſprudence of Rome followed their Arms thither at. that 
Time; for he fays, that it was owing to Quinctilius Varus his 
Indolence in Military, and Attention to forenſic Affairs, that he ſuf- 
fered himſelf to be ſurpriſed ;, for he thought that People, who ſeemed 
to have very little human about them but their Form and Voice, could 
be eafier managed by Laws and a good Police than ſubdued by Arms; 
which the People perceiving, artfully pretended ta felicitate themſelves 
on being ſo fortunate as to have the Benefit of the Roman Juriſpru- 


dence to terminate their Differences, which before uſed to be determined 


by the Sword ;— ſ that Quinctilius, deceived by theſe Artifices, uſed ta 
fit in Judgment in the midſt of Germany, ſurrounded with Enemies, 
with as much» Security. as if he had been prefiding like the Prætor in the 
Forum at Rome. This. Inattention the Germans, watching” their 


Opportunity, ſoon laid bold of, and falling upon him and his Army 


e—_—_— Totally e, Men * From hence we may obſerve, 
| that 


—_ {QuinAilral) cum exercitui- hilt erat in GS præeſſet; concepit eſſs 


A au nihil præter vocem membraque tiaberent hominum, qui gladiis domari 
{ non 
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that Varus ſat in Judgment in Germany among the Cheruſeĩ in the 
ſame Manner, and with the fame Forms and Methods of Judica - 
ture, as if he had been Prator at Rome. And as the Judicia or 
Trial by Jury was the common Practice i in the Prætor's Court, we 
may fairly conclude, that the ſame Forms of Judicature were uſed at 
the German Tribunal, as were practiſed at the Pretor's at Rome. 
And thus much may be collected from the Expreſſions of Furjſdics 
tionibus agendoq; pro tribunali ordine, applied by Paterculus to this 
Court of Quinctilius Varus. 


We have here the moſt undoubted Proof of the Laws and Cul- 
toms of Rome, being uſed in or near Saxony at the. Time of 
Auguſtus, that is, when Quinctilius Varus commanded the Army 
In Germany. — Among the many Forms of Proceſs uſed in his 
Court, we may fairly place the Judicia or Judicature by Jury, ſee- 
ing he tried Cauſes like the Prætor at Rome, ſe prætorem urbanum 
in foro jus dicere .. . . crederet; and the Manner the Prætor tried 
Cauſes was udicibus, by a Jury. — If we can get this once admitted, 
and the Roman Judicial Terms upon this Occaſion introduced. into 
Germany, we may have good Reaſon to believe, that an Inſtitution 
(which they owned the Benefit of, becauſe it ended Differences by 
10 Deciſions, which before were uſed to be determined by the 


non \ poterant, poſſe jure mulceri ; quo propoſito mediam ingreſſus Gerdianian velut” - 
inter viros pacis gauderites, dulcedine, juriſdictionibus agendoque pro tribunali ordine 

| trabebat æſtiva . . at illi ſimulantes fictas litium ſeries, et nune provocantes alter 
alterum injuria, nunc agentes gratias quod lites Romana juſtitia finiret, feritaſque 
ſua novitate incognitæ diſciplinæ miteſceret, et ſolita armis diſcerni, Jure termina- 
rentur in ſummam ſocordiam perduxere Quinctilium, uſque eo ut ſe prætorem ur- 


banum in foro jus dicere, non in mediis Germaniæ * exercitui pelt erederet.— 
vell. Patercul, Hiſt, Rom, lib, ii, c. 118. 


Sword) 
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sword ) maintained its Ground by its Utility, and though intro- 
duced by a Conqueror, yet was of too great Importance to be rejected, 
whenever they threw off the Yoke ; thus it might be retained, after 
the Defeat of Varus, and made a Part of their Polity, when they 
vad driven back the Maſters from whom they had learnt it. We 
may hence figure to ourſelves the. Channel by which, and other like 
Means, the Uſe of a Jury got into Germany by the Romans, and 
which ſeems to be much more probable and direct than either by 
55 Satie Goths, the Soldiers of Alexander, or the Neighbourhood of 
reece. 


„Wee Gen Reafon ANN the Jury, as grace 
tiſed by the northern Nations, was learnt from the Romans, as well 


as many other Uſages and Cuſtoms which we find amongſt them; 


particularly that Connexion between the Lord and his Tenant, by 
which the laſt was engaged by the feudal Law, to pay bis Lord's 
Debts, ranſom bis Perſon taken in War, and portion bis eldeſt Daugh- 
ter; which were chiefly the Cafes in which the Client was obliged 
to aſſiſt his Patron by the Roman Law, as bath been obſerved above, 
p. 78. And Baron in his Diſcourſe of the Laws and Government of 
England obſerves, that the Aids in theſe three Caſes were due by 
the common Law of the Britons, Romans, and Saxons, p. 161, 
Note If fo, whenee could this common Law of the Britons and 
enen ite Rule. but tom. the;[1ſc of: GR the en 


"'s 3 gratiag xg lacs Bo *. julia 1 PL, ſua novitate incog- 
aſtz diſciplines miteſceret, et ſolita armis diſcerni, jure terminarentur. Patercul. 
pra. W. B. The malignant Turn given this by Monteſquien, de Eſprit des 
Loix, lim xi. c. 19. Not. (b) is very tematckable; he inſinuates that it was the corrupt 


Indgmentys les calampries def jugomans oi the Court of Vatus, that cauſed the Germans to 
texalt; — but with what Truth, compare it with the Paſſage of Paterculus, 


Britain 
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Britain and Saxony? If therefore we ſee in this Caſe a fundamental 
Law of the Saxons derived from a Roman Cuſtom, why may we not 
ſuppoſe, with equal Probability, that they retained many, other 
Uſages and Inſtitutions from the Romans, who lived among them, 
eſpecially this of a Fury, in Imitation of the Roman Judicium, with 

which it perfectly w_ in the firſt ne and all eſſential | 
Points? EX Fs ab 


Among many other Inſtances of the Cuſtoms 5 . 5 the 
Roman Juriſprudence to be found in the Practice of our Law, there | 
is one very remarkable relating to a Thief taken in the Fact. This the 
Athenians called er'auroPwew, carrying the Theft about or upon him; 
erayropups . AÆſchin. c. Cteſiphon. F 5. And Lyfias in 
Eratoſthenis Cæde, uſes the Word emavroOwpu for being taken in the 
Fact of Adultery. —In this fame Senſe of being taken in the Fatt; 
the Romans uſed the Expreſſion, manifeflo deprebenſus. — Cie. pro 
Cluentio — et pro Cælio. The Word Manif:/to ſeems to be formed 
of manu. Hence the Saxons expreſſed this Idea by Words of the 
ſame Import; hand-habend, having in the Hand, or back-berend, 
bearing on the Back. — The Welſh Laws of Hoel-dda, uſed in the 
ſame Senſe the Words /ledrad un y Haw latracinium vel furtum ix 
manu, the Theft in his Hand. The Engliſh Law calls it raten with 
the Manner, inſtead of the mainer, from main, the Hand, in the 
French Language, in which our Statute Laws were written from 
Weſtminſt. primer 3 Edw. I. to Rich. III. In Weſtminſt. 
primer, c. 15. it is called priſe ove le mainer. In Rot. Parliament. 
5 Rich. II. Tit. 96. Cotton's Abridgment, and Coke's Inſtitutes, 
it is corruptly called, taken with the Manner; and the Meru 


* of the Bible, following the vulgar Jargon of the Law, ren | 
- dered 
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dered Numbers. v. 13. relating to a Woman taken in the Fact of 


Adyltery, by talen with the Manner *, in the ſame Senſe as Lyſias 


above uſes. &ravreguy.; which, in its original Sigpification related to 
being taken in the. Fadi e Theft, but by a more general Application, it 
was uſed to imply, being taken in any Fact. In the Scotch Law, it 


is called taken with the Fang. See Reg, Majeſt. lib. iv, c. 21. And 


in Caſes ol Murder manifeſt, the Murderen was ſaid to be uten 
 withirod" Nun and bon Biude. See Sheriff s Air, Tit. 11. All 
which: Modes of Expreſſion in the Weſtern Empire took their 
Oligin from the Roman manifeſts deprebenſus. — And it is remark- 
able, that this Circumſtanes of tbe Hand is retained in the Phraſe 
uſed upon this Occaſion, in all Parts of the Weſtern Empire; from 
whence we may dra this Coneluſion, that” this forenſic Mode of 
Expreſſion” was 4 Rethain' of the Roman Juriſprudence, in which 


manifefto deprebenſur ws no other than mami diprebemſus; and thence 


propagated” by their Colonies, with/ their Law' and other Iuſtitu - 
tons, through their Conqueſts. The Word manifeftum' ſeems to 


mo to be compounded; of manu fixum, — fixed in the Hand, in the 
fame Senſe- ab Sui. bhubend of the Sixons; from rum the Ger- 


mans made their vnd, and the Engliſh. et, in the fame Signi- 


fication. Hence the Gothie Word to ire, is properly to inſeſt, 
mfaftan -veſtan; to make: ſuſt or confirm a Perſon in the Poſſeſſion of 
any Title, Honout or Property. And as the Ceremony of Inveſtiture 
was metely Gothliu, not by delivery of a Robe, vgſe, which is tho 
general Opinion of the Origin of the Word, but any other thing, 
as a Sword, Javelin, &c. ſo we may well ſuppoſe, that the Word 
was Gothic likewiſe, and was formed from the Gothic or Ger- 
man, veſten- inveſten, to make faſt or confirm. Grotius de imperio 
Summar. Poteſtatum circa Sacra, c. 10. fays, — Ve tire et inve eftire, 


— deprchenſa. = 
| ons A a fant 
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ſunt vetera vocabula originis Germanice, gu jurit qualiſtungue colla- 
tionem ſignificant — ideo apud veteres- auttores officiis omnibus tum 

civilibus, tum ecclefiaſticis aptata reperi untur : — That veſtire and in- 
wveſtire are of German Origin, and ſignify a Confirmation of Rights, 

and ce are 10 as well in nnen as civil Aﬀairs 


This Departure th_ Abby uſual "PN! ee ia to the Gothic 
veſten or feſten, to make faſt or confirm, perhaps may require a 
good Authority; and therefore the Reader is referred to Hottoman 
de verbis feudalibus, and Loccenius on the ſame ple at the 
End of rr de Verborum Significatione. ini 


| e liv. 29. c. 13. makes no Doubt but that the big 
ference among the Romans in the Puniſhment of furium mani- 
feſtum et nec manifeſtum, which in the firſt Caſe was guadruple the 
Value of the thing tale, but in the laſt Caſe only double, and whence 
came the Diſtinction of taken in the Fact or not taken in the Fat, was 
a Remain of the Lacedemonian Law of Lycurgus, which encouraged 
theft only to accuſtom the Youth to Art and Adroitneſs, but pu- 
niſhed them if they were diſcovered. — But this is too refined ; the 
- Reaſon is plain and obvious: A Thief talen in the Fact could have 
no Plea nor Excuſe ; the Fact was undeniable ; whereas in the Caſe of 
a Thief only ſuſpefed, many Circumſtances might contribute to 
render the Matter dubious, and therefore the Puniſhment was leſs 
in Proportion to the Uncertainty of the Crime. 


When therefore the Saxons came to Britain, they probably met 
with the ſame Veſtiges and Remains of the Roman Juriſprudence 
that they had been uſed to in their own Country ; for we muſt 
remember what we have ſeen out of Cæſar, Suetonius, and Aulus 


Gellius, 
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-Gellius, at the Beginning of this Third Part, that the very Eſſence 
of a Roman Province conſiſted in ng all the Roman Laws and In- 


Situtions, inſtead of their own, jura et inſtituta omnia Pop. Romani 


non ſut arbitrii babent, as Aulus Gellius faith, lib. xvi. c. 13. And 
we have above. ſeen, that Britain was a Roman Province, and that 
it contained four Colonies, conſequently thoſe Colonies uſed omnia 
Jura et inſtituta P. Romani, all the Laws and Inſtitutions of the Ro- 
man People; and amongſt thoſe all we may reckon the Judicatery or 
Fury, as one. We have alſo ſeen out of Tacitus, Annal. 12. that one 
of the chief Reaſons of Oſtorius's drawing out the Garriſon of Cama- 
lodunum was not only to-quel/ the Rebels, but imbuendis obeiis ad 
Mia legum z to accuſtom the ſubjected Britons to the Uſe of the Roman 
Laws, which they were to live under. And under the Government of 
Agricola, we find the Britiſh Youth (who at firſt had an Abhor- 
rence! of the very Language of their Maſters) came by Degrees to 
iümitate their Eloquence, and make a Figure at the Bar. Tacit. Vit. 
Agricolæ. From all which it appears, that all the general Roman 
Laws and Inſtitutions were uſed in the Province of Britain ; and if 
all the Laws and Inſtitutions, omnia jura et inſtituta, then beyond all 
Doubt this Inftitution of Trial. by Fury, called Judicium, was one. 


But let us go one Step farther, and conſider the Lines of family 
Likeneſs diſcoverable in the Engliſh Jury and the Roman Judicia. 
This Reſemblance between the old Gothic Cuſtoms in France, and 

thoſe of Rome under the Commonwealth, particularly with regard 
to the Manner of giving Judgment in the Court of Homagers or 
Peers, ſtruck Monteſquieu ſo ſtrong, that he could not help ſaying, 
Jie fai bien que les tribunaux . Frangois des hommes ou des Pairs, le 

Jugement ſans appel 4 un autre tribunal, la maniere de | pronancer, 


75 condamne, ou je abſous, avoient de la conformite avec les jugemens po- 
A a 2 pulaires 
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pulaires des Romaine. —T well know that the French Tribunal: of the 
Jury of Homagers, or Peers—The Judgment without Appeal, and the 
Manner of giving it in theſs Words, I condemn, or I abſolve, bad great 
Conformity with the Judgments given by the Romans under the Common- 
wealth; among whom it was a Cuſtom that the Judices or fury gave 
Sentence of Abſolution by a Pellet marked 4, for J abſolve; or of 
Condemnation, by one marked C, for I condemn ; as mentioned above, 
p. 128. Vid. L'Efprit des Loix, tom. iii. chap, 49. liv. 28; — And 
liv. 30. chap. 11, he faith, Dans le commencement de la premiere 
{Race} il y avoit dans les villes (des Francs) a peu pres la meme ad. 
miniſtration que chez tes Romains ; les corps de Bourgeoifie, un Senat, 
des cours de Fudicature. — In the beginning of the firſt Race (of Franks) 
there was in their Towns near the ſame Adminifiration as among the 
Romans; the Commons, a Senate, and Court of Tudicature, — All 
which ſhews that the Roman Juriſprudence, the Courts 'of | Judica- 
ture; and the Forms of etiminal Proceſs, were in uſe in France 
under the firſt Race of the Franks: 80 that under the Conduct 
of this Authority we may venture to compare likewiſe ſome Circum- 
ſtances attending the Engliſh Jury, with ſome Formalities attending 
the popular Judgments among the Romans. And firſt, in the eri- 
minal Proceſs in the Prztor's Court, the Accuſer and Criminal were 
allowed each to except againſt fifteen, viz. five out of each Order, 
of the Senators, Knights or Gentry, and tribuni ærurũ, or lower 
Claſs of the People; out of which three Orders the Judices or Jury 
was to be choſen by the Lex Plautia. This Exception was called 
Rejectio Judicum, or in our Language, the Challenge of the Jury; of 
which ſee above, p. 114, 115. This Reyei7ion extended to ſuch 
Peſons as either Party had Reafon to fuſpet might be- influericed 
in their Verdict, by Favour, Affection, Conſanguinity, Malice, or 
any other Paſſion that might lead to Partiality or corrupt Judgment. 

| After 


. . OBESE 
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After which Rejecti on of fifteen each, the remaining fifty-one gave 
the Verdit. Let us now plate by the fide of this Roman Cuſtom 
the Method of Proceeding 1 in the like Caſe, with regard to an 
Engliſh Jury, wherein each Party hath a Liberty of what is called in 
our Law a Challenge, viz. an Exception to a particular Number of 
Jurors; and as the Criminal hath a Right to challenge any Perſons 


be may ſuſpe& of a Tendency to Partiality, fo they that ſue for 
the King may challenge Jurors likewiſe. Ordinan. for Inqueſts, 


13 Edw. I. 5 4. 


This Circumſtance of reecting the judices among the Romans, and 
cballenging Furors by the Engliſh Law for one and the fame Rea- 
ſon, viz. to prevent partial and corrupt Judgment as much as might 
be, is a ſtrong Preſumption that the Engliſh Jury copied it from 
the Roman Forms of Trial, and is a weighty Argument to prove 
that the Roman. Judicium, and the Engliſh Trial by Jury, were in 
their Principle and eſſential Forms 1s virtually the ſame. 


© Another Inſtance that leads to this Opinion is, that by the 
Roman Laws, the criminal or accuſed Perſon was allowed to plead 
a good Reputation, and permitted to produce Men of Credit to 
ſpeak to his Character; — theſe were called Laudatores, or Speakers 
in bis Praiſe ; and by the Law were required in each Caſe to be ten. 
Hence Cicero, Verrin. 5. ſays, — Ut in judiciis qui decem laudatores 
dare non poteſt, honeſtins eſt, ei nullum dare, quam illum quaſi legi- 
timum numerum conſuetudints non explere — That upin a Trial where 
4 Man cannot produce ten to ſpeak to his Charatter, be had better 
bring none at all than fail in the Number preſcribed by Law. Whence 
we ſee that ten Laudatores were admitted by the Roman Law to 

appear 


| 
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appear to the Character of an accuſed Perſon, if he could find fo 
many, and that their Teſtimony was often of Weight. Of this 
Cuſtom there is frequent mention in Cicero's Pleadings. Pro Clu- 
entio, towards the End, he ſays, —Honeſtifimos homines laudatores videtis, 
And again, lomines boneſtiſſimos quos noſſemus omnes, huc freguentes 
adeſſe, et hunc praſentes laudare, voluerunt —Theſe honeſt Men, whom 
We all know, and now ſee before. us, were defirous not to give him a 
Character in Writing, but to appear before you in Perſon, to bear Tef- 
timony t5 bis Worth, There are ſeveral other Paſſages in Cicero 
which the Reader may conſult, relative to this Purpoſe. By the 
Welſh Laws of Hoel-dda, or the Good, we. find this ſame Cuſtom 
obſerved in Wales, where in Caſes of Stealth the Criminal had the 
Benefit of producing twelve Men; the Half of whom were to be Men 
of Probity and Note, who upon Oath would teſtify they did not be- 
lieve him guilty; in this Caſe he was acquitted. — From this A& of 
theirs, they were called in after Times in our Laws Compurgators.— 
The Words in L. L. Hoeli, run thus in the Tranſlation — Mos nunc 
et, ut ad omne furtum abnegandum 12 virorum adbibeatur juramentum, 
guorum pars dimidia erunt viri notabiles — (wyr nod, virt noti.) lib, iii. 
c. 2. By the Words wyr nod, or viri notabiles, was ſignified in this 
Caſe Men of Reputation, who were of known Characters, whom 
the Public might confide in. — So in the ſame Senſe Cicero pro Cælio 
uſes the ſame Word, — notis ac majoribus natu; — and in the Quota- 
tion above out of Cicero pro Cluentio, we may obſerve the ſame Word 
made uſe of, — boneſti/ſimos bomines, quos noſſemus. It is to be obſerved, 
that the Compurgators among the Welſh conſiſted of twelve, whereas 
the Laudatores of the Romans were by Law required to be ten only. 
This Alteration in the Number makes no Difference in the Reſem- 
blance, for the Duty among the Romans and Welſh was exactly 


„ the 
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the ſame; and we have ſeen above, p. 82. that this Cuſtom of Com- 
purgation, which was a kind of negative Proof, was uſed by the 
Saxons i in their own Country, as appears from Loccenius, Baluze, and 
Lindenbrogue. Monteſquieu in de VEfprit des Loix obſerves, that 
among the Ripuarians, if any Man was accuſed, he could in moſt 
Caſes clear himſelf, by the Oath of a certain Number of Perſons, 
who were admitted to ſwear that he was not guilty. The Number 
of Witneſſes were in Proportion to the Nature of the Caſe, and 
ſometimes were increaſed to the Number of ſeventy-two. This 
Practice, he ſays, was to be found alſo in the Laws of the Germans, 
{ Allemans) Bavarians, Thuringians, Friſons, Saxons, Lombards, and 
Burgundians *. As therefore it is moſt probable that theſe Nations of 
Barbarians retained this Cuſtom or Law from the like Practice among 


the Romans, whoſe Colonies had lived among them, ſo it is with great 


Reaſon likewiſe to be preſumed, that the Compurgators among the 
Welſh were only an Imitation of the Laudatores among the Romans, 
who poſſeſſed moſt Parts of Wales from the Time of Claudius to 
Honorius, upwards of three hundred Years, during which Time they 
had a Colony in their Neighbourhood at Deva or Weſt-Cheſter, 

another at Glevum or Glouceſter, on the Borders of Wales; a ſtrong 
Garriſon and Military Settlement at Iſca Silurum, now Caerleon, in 
Monmouthſhire, the Uſe of which, among other Reafons, might 


La Loi des Francs Ripuaires avoit tout un autre Eſprit = Elle ſe contentoit des 


preuves negatives, et celui contre qui en formoit une demande ou une accuſation, 


pouvoit dans la plupart de cas ſe juſtifier en jurant avec certain nombre des temoins 
quil navoit point fait, ce qu'on lui imputoit, le nombre des temoins qui devoit jurer 
augmentoit ſelon importance de la choſe, il alloit quelquefois a ſoixante-douze. Les 
Loix des Allemans, des Bavarois, des Thuringiens, celles des Friſons, des Saxons, des 
Lombards, et des Burguignions, furent faites ſur le meme plan que celles des Ripuaires. 
L'Eſprit des Loix, tom. ili. lib. 28. c. 13. 
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be inbuendit. ſects, ad offcia legum—to accuſtom the People to * Laws 


of their Conquerors, as. well as to keep them from Revolt; 25 Tacitus 
obſerves upon a like Occaſion. From theſe Opportunities and Com- 


munications, the Welſh, might learn the Practice and Uſe of the 


 Laudatores in the Roman Juriſprudence, , and retain: them in their 


own Judicatories, after the Romans had left them, under the Name 
of Compurgators or Reithwr. See p. 81. But above all, there i is 2 


Citcumſtance relative to our Jury. which we find alſo attending the 


Roman Judicia, from whence we may draw a weighty Argument 
that our-Jury was derived from thence, and that is, the. Choice * 


the Judices, or Jury, out of the Vicinage ot eee 


In the Oration of. Cicero for. Cn, Plancius, who. Was. accuſed by 
Laterenſis of Bribery; and, Corruption of the Vaters of his Tribe, in 
his Canvaſs for the Æailaſtip, the Charge way Decuratip. Tribulium, 
packing that Part of the. Jury cuhich, was ta be taken. aut. of lis au 
Tribe *, Deſeriptio Populi, making. a Liiſt of panticular Henſant, which 
in our Law is called nomma.eorum imbreviare g, or impannelling a 


® It is to be obſerved, that the Roman Jury or Judices, by the Lex Plautia, was 
to be choſe out of the three Orders or Ranks of Citizens, rhe Senators; Equites or 
Knights, and. the Plebeians, fifteen out of each Tribe Each Qrderior Rankiof the 
People was called Decuria; hence we ſee what was meant by Decumiatio Tribulium'; 
it was packing ſo much of the Jury as was to be choſe out of the Tribe Plancius be- 
longed to. Naw this Decuriatis Tribulium, or - corrupting hit own: Tribe-.upon the 
Juty, could never be meant of Juges in the Senſe@we.uſe:that Word as Preſidents of 
the Bench, becauſe their Office and Chuice Was annual, whereas, this Decuriatio Tris 
bulium was upon every Trial; it was an Allotment of ſo many out of every Tribe to 
try each Cauſe, as appears. from this Charge againſt Planeius, for err e 
corrupt the Judices of his own. Tribe, who were to ſit on his Frial. 


+ Glanville de Legg. et Conſuetudinibus Angliæ, lib. ii. e. 11. | 
ME . d Jury; 
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Jury; — which by the Romans was called alſo a/bum Judicum; and 
the third was ſufragia largitione devincta, Votes engaged with Money, 
All which Cicero calls upon Laterenſis, the Accuſer, to make 
good; = Hee toce, bac prefer, bœc incumbe, Laterenſis, decurtiaſſe 
Plancium, dt ſcripſiſſe, ſequeſtrem fuiſſe, pronuntiaſſe, diviiſe — He then 
goes on; J theſe things were true, ſays he, I wonder Laterenſis ſhould 
objeft againſt a Jury out of the Tribe to which Plancius belongs, and 
which he is ſuppoſed to have attempted to corrupt, for then he could 
never have borne to have ſubmitted himſelf to their Inqueſt ; no, never 
coli have the Impudence to look them in the Face after ſuch an Inſult 
upon their Virtue— Whereas by rejecting the Men of bis Tribe from the 
Jury, who beft could now the Truth of the Fact in Queſtion, quorum ix 
bujur delicto ſcientia certiſima; what could you ſay for putting Men on 
the Pannel who knew nothing of the Matter, inſtead of thoſe who, 
according to your .own - Confeſſion, knew the whole Tranſattion, and 
therefore were propereft from their own Knowledge to give a Verditt 
upon the Cafe, cur denique ſe divinare malueris, quam eos qui ſcirent judi- 
care . Upon which we may make this Remark, that in. the Judicia or 
Trials by Fudices or Jury among the Romans, they were often 
guided in their Verdict by their own Knowledge of the Fact, where 
they had any, and were not abfolutely confined to depend upon Evi- 
dence or Depoſitions of Witneſſes, where they themſelves, being of 
the Tribe or Vicinage, were ſuppoſed to have the moſt undoubted 
Knowledge of the moſt material Circumſtances relating to it, which 
Cicero here calls the ſcientia certiſima, undoubted Knowledge, whereby 
they were enabled to judge of the Caſe much better than Strangers ; 
and therefore are here ſaid to be ſuch qui ſcirent judicare, who could 


* Cic. pro Cn. Plancio. 
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give their Verdict upon their own Knowledge. — We have ſoen above, 
p. 47, &c. out of Demoſthenes and Aſchines, that the dag of 
Jury among the Greeks, were called upon to have regard to what 
they were perſuaded of from their own Knowledge, rather than any 
Teſtimony or Depoſition of Witneſſes ; — and Æſchines particularly 
addreſſes them to this Purpole, in the moſt expreſs Terms; There was 
#0 need, he ſaid, in his Opinion, of Counſel or N W. in Matters 
which they themſelves knew ſa well. ; | 


There is likewiſe an Inſtance to this ſame Purpoſe in Cicero 
pro Flacco, where he addreſſes the Judices or Jury in Behalf 
of Flaccus, deſiring them to be guided in their Judgment by what 
they themſelves know of him in every Part of Life, preferable to 
the Teſtimony of Timolites, a Perſon unknoun to them, . together 
with other corrupt Greek Evidence, who, according to the Cuftom of 
their Coun'ry, even 10 4 Proverb, had no Regard to an Oath ; ſhall 
Strangers, ſays he, teach .you, who Flaccus is? - You, wha from your 
e Knowledge. have ſeen bim to be, modeſt in bis Youth, upright in bis 
Office ; a gallant Soldier, and a prudent General, &c. Nu bere pre- 


ſent on the Jury, who know bim to be, a wiſe Senator, an uncorrupt 


Prætor, end a worthy Citizen — Shall you, who aught to be Witneſſes 
in this Caſe to others, be thought to ſtand in need yourſelves of any 
Evidence whatever to direct your Verdict“ Hence we may col- 
le, that at the Roman Bar, as well as at Athens, the Judices of 
the one and the Auagai of the other, were at Liberty to judge, i. e. 


* Quibus igitur teſtibus ego hoſce poſſum refutare niſi vobis? Vos docetis qualis ſit 
L. Flaccus, &c. — quem vos modeſtiſſimum adoleſcentem .. ... quem vos præſentes 


conſtantiſſimum ſeratorem, &c. de quibus vos aliis teſtes eſſe ep de iis ipſi alios 


teſtes audiatis? Cic. pro Flacco, : 
3 | to 
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to give a Verdict upon their own Knoglodge of the Fact, before 
_—_ Evidence - or Teſtimony whatever. ; 


Thus likewiſe in our Law, the Jury is to be choſen out of the 
Vi ode de vicineto, i. e. Vicinage or Neighbourhood, as it is called in 
the old Writ of Summons in Glanvil and the Regiſtrum. The Rea- 
ſon for this Choice out of the Neighbourhood was the ſame as is 
hinted at by Cicero, relating to the Decuriatio Tribul: um, the Scientia 
certiſima by which Scirent Fudicare ; that Knowledge of the Fact 
in Queſtion in the Neighbourhood, by which they were in all Pro- 
bability better able than Strangers to judge from their own Know- 
ledge of the Circumſtances of the Cafe, and therefore the Reaſon for 
ſummoning the Jury de vicineto, out of the Neighbourhcod, is men- 
tioned in the Writ, gui melius veritatem ſciant, becauſe of the Proba- 
bility of their Knowledge of the Fatt better than Strangers. — And it 
is remarkable, that the ſame Circumſtance obſerved by the Romans, 
with regard to the Fudices being choſe out of the fame Tribe the 
certifſima ſcientia tribulium, qui ſcirent judicare — is retained alſo in our 
Law of Juries, who are to be choſe out of the Vicinage — gui melius 
veritatem ſciant, as the Writ ſays, becauſe they are better able to know 
the Truth of the Caſe. From this Reſemblance in the Manner of 
chuſing the Roman and Engliſh Jury out of the Neighbourhood 
"where the Fact in Queſtion lay, we may juſtly ſuppoſe, that the 
Roman Judices and Engliſh Jury were of the ſame Uſe and De- 
ſignation in the Roman State and in our — and for that Reafon 
we may conclude, that the Engliſh Jury was formed upon the 
Plan of the Roman Fudices. In Euſhcl's Cafe it was reſolved by 
alt the Judges upon a full Conference, as Chief Juſtice Vaughan tells 
us in his Reports, p. 135. that a Jury is not finable for going againſt 
Evidence where an Attaint does not lie; — and one Reaſon there 
given is, that the Judge cannot fully kiiow upon what Evidence the ' 


Bb2 Jury 
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Fury give their Verdict; ; for they may have other Evidence than what 
is given in Court; they are of the Vieinage, the Judge a Stranger — 
they may have Evidence from their ewn perſonal Knowledge of the 
Fact, of the Character of the Witneſſes, or of their * ee 
and infamous. 


It was an antient Cuſtom, from 8 it — 2 Law of 
England in ſome Caſes, not to allow a Jury Meat and Drink, Fire 
er Candle, &c. firſt Inſtitute Coke, p. 227. to which the Bailiff 
attending is ſwore. — This is commonly ſuppoſed to be intended for 
Diſpatch, and cauſing the Jury to agree ſoon in their Verdict. But 
this Part of our Law was built upon a much more intereſting Rea- 
ſon. It takes its immediate Riſe from a Law of the Longobardj or 
Goths, who ſettled in that Part of Italy, from them now called 
Lombardy :— Ut judices j Jejuni cauſas audiant et decernant —that a Jury 
ſtould hear and determine Cauſes without breaking their Faſt. And i in 
the Capitularies (Capuular. Caroli) it is provided, nullus. ebrius Juam | 
cauſam in mallo, i. e. judicio poſſit inquirere, nec teſtimonium dicere, nec 
placitum Comes habeat niſi jejunus — No. Man in Liquor ſhall plead his 
Cauſe in Court, nor give Teflimony—Nor ſhall the Comes or . chief 
Magiſtrate of the Diſtrict hold Pleas, but faſting, i. e. in the Morning. 
The Reaſon for this Caution was owing to the Intemperance of the 
northern Nations, when they came into the ſouthern Climates, and 
| taſted ſuch Liquors as before they had been unacquainted with; it 
was thereſore prudent to reſtrain them from any Repaſt till they had 
done their Buſineſs, leſt it might have a bad Effect upon their Deci- 
fions ; they were therefore required by the Law, to come faſting, or 
at leaſt not to drink after being impannelled. This likewiſe was the 


Reaſon, I conjecture, why by the Welſh Laws of Hoel- -dda, No 
Cauſe 
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Cauſe war to be brought on after Mid-day, i. e. only in the Morning, 
when Men are moſt likely to be ſober 'and- ſerious. — Reſpandere non 
ieneer pot Meridiem—T am not obliged to anſwer in the Afternoon *, 
This and the Gothie Practice above: mentioned. beſides being the 
natural Effect of Prudence, ſeems to have taken its Origin from the 
Roman Cuſtom of doing no judicial Buſineſs after Dinner, — The 


vſual Time of their cn or Dinner, (though we improperly render 


cena by Supper was at three of the Clock in the Afternoon; Accu- 
bueram, ſays Cicero, ad Attic. 9. 26. hora nona. I ſat (or lay) 
doton to Dinner at the' ninth Hour ; which \reckoning fix in the 
Morning'to be the firſt Hour of the Day, as it was in their Compu- 
tation) anſwered to our three of the Clock in the Afternoon. This 
was the Time of theit cæna, fo called from the Greek Word zz, 
becauſe it was the common. Meal of the whole Family; and from this 
cæna, the Welſh, by their long Intercourſe with the Romans, learned 
to call their Dinner ciniaw. From this hora noma, or the Dinner- 
time of the Romans, we may learn the Meaning of our Word 
Noon. It was a Cuſtom in the antient Monaſteries not to have their 
general Meal till after the Evening Service, from whence they went 
to Dinner; this Dinner was at three of the Clock, Hora nana, from 
whence they uſed the Word Noon for the Time of Dinner, and 
after Noon for after Dinner; but the Time of faſting till three of 
the Clock, from the Morning Service at ſix, after which they ate 

their Breakfaſt, being” W inconvenient, they changed the Tann 


* Hxc eſt coula debiti inter kdejuſſerem. et debitorem * 3 non 
teneor poſt meridiem, eum nulla cauſa poſt meridiem orari debet. Leges Wallicæ, 
lib. v. § 48.— Again, Si m___ præterlapſus, cauſa ampliatur in diem craſtinum. 


of 
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of Dinner from hora nona, or three of the Clock, to twelve or Mid · 
day; which ſtill retained the Name of Noon, although the Reaſon 
for uſing that Term at firſt was diſcontinued, The antient Britons or 
Welſh likewiſe called three o'Clock or Noon by the ſame Word — 


' gwedinawn, aſter Noon or the ninth Hour; naw in that Language ſig- 


nified nine, and nawn the ninth ;; plainly from the Latin novem:and 
nona. See Leges Wallice, lib. iii. c. 5. ſect. 11, & 4. And here we may 
obſerve, as we paſs, that the Britiſh ot Welſh Language now in Uſe, 
is compoſed at leaſt one Half of pure Latin Words; owing to that 
Intercourſe and Participation of Law which they had with the 
Romans from the Time of Claudius to the Time of Honorius, 
when they left the Iſland. But to return. The uſual Time of the 
Family-Meal among the Romans was three of the Clock, or Hara 
nona; and the Courts where ſpecial Buſineſs might ariſe, were not 
to fit longer than decima hora, or four in the Afternoon, within 
which Time all Perſons, concerned were required to appear, and 
the jury were not obliged, to give their Verdict before. Verres, 
when Prætor in Sicily, would have forced the Judices or Jury to 
find one Heraclius guilty in his Abſence ;: to which they anſwered, 
they hoped he would not compel them to give their Verdict againſt 
the abſent Man before four o Clock, by Which Time he paſſibly 
might appear — Nec cogat ante horam! decimam de  abſente,' ſecundum 
praſentem judicare, Verrin. hb. it. Robertellus de Judiciis, and other 


Writers on that Subject obſerve, that bara decima, i. e. 4ta poſt mer 


ridiem demiſſum judicium, that. at faur of the Clatk 'a Trial, if not 


ended, was adjourned; and poſt decimam horam nulla nova relatio, 


after that Hour no new Cauſe was to come on. 


This Adjournment of a Cauſe we find mentioned in Cicero's Ora- 
tion for Balbus, — who being a Foreigner, was made free of Rome 


by 
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by Pompey, to which Objection was made. At the Trial of Balbus, 
he was defended by Craffus, Pompey, and Cicero, who ſpeaking 
15ſt, obſerves how gracefully,” learnedly and ably Pompey had de- 
fended his Client Balbus the Day before — Que fuerit heſterno die 
Cn. Pompeii gravitas in dicendb, judices, que facultas, que copia, &c. 
Cie. pro Balbo ad init, Whence it appears, that this Cauſe was 
heard in Part the Day before, beſterno die; and after Pompey had 
ſpoke to the uſual Time of the Court's breaking up, which was 
ad decimam horam, it then was adjourned to the next Day, when 
Cicero proceeded in it. Hence undoubtedly the Welſh learned 
the above mentioned Cuſtom in their Law Proceeding — Si meridies 
praterlapſus — cauſa ampliatur in diem craſtinum. Plutarch in his 
Quzſtiones Roman, obſerves, that 1uernuGpu Tia £54 To mono 
Tere dnuoric x5, gui] vp, that no public Buſineſs of any Im- 
portance was taken in Hand after what. he calls Mid-day; that is, 
the Time of Repaſt.— And Seneca de tranquillitate animi ad fin. 
makes the like Obſervation — Majores noſtri, ſays he, novam rela- 
tianem poſt boram docimam in ſematu fieri wvetabant — our- Anceſtors 
world not Juffer any new i ut fo come an in Ihe Senate after four 
CONE. 20 OP 10-931 


By al . it ſeems to bins been ar ond all judicial 
Buſineſs, and the Determination .of Matters of Conſequence, ſhould 
be finiſhed before the Hour of Repaſt, leſt the Indulgence of their 
Appetites, and perhaps Intemperance, might render them inca- 
pable of making a clear and juſt Judgment upon the Matters before 
them; for which Reaſon, in Judiczal Caſes, the Hour was altered 
from three to four, after which Time no Buſineſs was to be done 
that Pay. So that here was a 'Provifion for Refreſhment, but 


not 
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not till the Puſineſs of the Day was over, and even that not till: 


an Hour aſter the uſual Time of Dinner, in order to give the 
Court all reaſonable Space to finiſh their Cauſe in; conſiſtent with 
the natural Calls for Food and Suſtenance in the Jury, This Morning 
Part of the Day, as beſt ſuited and fitteſt for all kinds of Buſineſs, 


wbere the Mind is engaged, Pliny, in his Panegyric' to Trajan, 


calls ſerias partes dierum, the ſerious Part f the Day. By which! 
is meant, that Part of the Day, when the Body, generally ſpeaking, 
is not ſated and depteſſed with Fullneſs, and conſequently the Mind 
more actiye and vigorous... Thus in the Caſe of Marriage, no Cog 
tract was good that was made in Taverns,” aut niſi jejuna ſaliva, i. e. 
in the Morning, as provided by a Canon of a Synod held at Win- 
cheſter, An. 1308, in theſe Words, Lem quia in perſonis ebrus, legi- 
timus non dici debet conſenſus, 1 nhibemus, ne in tabernis per - quacungue 
verba, aut niſi jejuna faltv, vir aut mulier de contrabendo matrimonia 
bi invicem fidem dare præſumant. Wilkin's Concil. t. 2. p. 295. Hence 
we learn the Origin of the Cuſtom in our Church of marrying before 
twelve o Clock at Noon, and the Reaſon for the Canon in that Caſe 


provided; and as Marriage was a ſolemn Act that required ſerious 


and ſober Conſideration, fo likewiſe the Solemnity of an Oath among 
the Romans was to be proceeded upon in the Morning, when the 


Mind was calm, and not diſcompoſed with Wine. — Hence we are to 


explain that Paſſage i in e Ep. 19. lib i ii. 


Forum putealpue Libonis | 
Mandabs ficcts.” 


This Puteal of Libo was a kind of Altar, in 1 of a Cover of a 


a Well, whence it had its Name, erected i in the Forum, where the 
Prator 


— — — — 
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Preætor fat in Judgment, and Oaths were publicly adminiſtred in the 


Morning only; —the Form of it is to be ſeen on the Reverſe of a 
Medal of Libo in Agoſtini ſopra le Medaglie Dialogo, 4to. _ For 
theſe Reaſons, we ſee the Wiſdom of thoſe Nations where Juries 
were uſed, provided againſt any Inconveniencies that might attend 
any the leaſt Approach to Intemperance before the Delivery of the 
Verdict. — It is to be obſerved, that as the Word Judices in the Leg. 


Longobardiz confeſſedly ſtands for a Jury, it is probable they retained - 


it in that Signification from the Romans with the Inſtitution ; and 
the Uſe of the Word in after Ages in that Senſe, is a preſumptive 
Proof that in judicial Proceedings it ſignified a Jury among the 
Romans. And as the Longobardian Goths uſed the Word Fudices 
for their Jury, ſo in the Salic Law the Franks retained the fame 


Word in the ſame Signification from the Roman Law. Hence the 
French uſe the Word Juges for what we call a Jury. | 


entendre ce qui concerne les jugemens dans les Formules, les Loix des bar- 


bares, et les Capitulaires, je dirai que les fonctions du Comte, du Gravion, 


M. Monteſquieu de 1E pit des Lon, ſays, pour quon pu'ſſe bien 


et du Centenier, etoient les memes ; que les Juges, les Raithimburgs et les 


Echevins etoient fous differens noms, les memes perſonnes. L'etoient les 
adjonfts du Comte, et ordinairment il en avoit ſept, et comme il ne lui 


Fallbit pas moins de douze perſonnes de juger, il rempliſſoit le nombre par 


des Notables. — Tom. iii. lib. xxx. c. 18. — In order to underfiand what 


relates to Trials in the Formule, the Laws of (ge Barbartans and the 


Capitularier, it is to be obſerved, that the Duty and Office of the Count, 
Grave, and Chief of the Hundred, war the ſame ; that the Jury, (juges) 
Raithimburges and Echevins, were the ſame Perſons ; that they were 


Cc were 


ae. 


_— to the Count, and ufually confiſted i but as twelve 


* 
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were neceſſary to make a Fury, (juger) he filled up. the Number out. of 
' the Notables. — Theſe Notables. were the ſame, as the, nati of, the 
Romans, the gwyr nod of the Britons, and the bon; hamines of Mar- 
culph. Of whom ſee Du Cange, Gloſſar. Boni Hamines, and whom we 
call in our Jury at this Time good, Men and true, 


Hence we may obſerve, that in the Judicature of the nale the, 
Jury were called Fuges, Judices, Judges; and that theſe were a kind 
of Jury from their being. the ſame, as the Raithimburges, who. had, 
their Name, like the Raithur of the Britons, from Rat, Juſt «Le, Which 
was from Rectum, Right. See p. 81.— —Theſe Raithimburges wete in 
Number ſeven, as the Scotch Jury. before mentioned. and that of; 
Ethelred, (which, conſiſted of an odd Number;) theſe ſeven upon 4 
Trial were increaſed to twelve, the Number of our Jury under 
Alfred. — The Fact which M. Monteſquieu ſeems here to have had 
but a dark and confuſed Idea of, in Truth was this — The Count, 
Grave, or Chief of the Hundred, preſided on the, Bench; and 
the. Juges, Judges or Jury, or Raithimburges, were the Jury. 
firſt of ſeven, and aftetwards increaſed to twelve, like our Jury in 
England. He obſerves further, that whateyer. was the Juriſ- 
diction of the King, Count, Grave, or. other Lords, they could 
not give Judgment alone, i, e, as I underſtand it, by meer Will 
and Pleaſuce, without a Jury; — which; Uſage, ſays he, drew. its 
Origin from the Foreſts of Germany z and therefore we may, con- 
clade, that theſe Raithimburges or. Judges were a Jury, or kind of. 
Compurgators,. brought indeed from the Foreſts of Germany, but 
feſt introduced there by the Roman Colonies. In order to knaw-- 
what he means here by the Juges and. Raithimburges being the ſatne, 
and who they were, and what acer or Duty, it may be pro- 
5 per 
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per to compare what he ſays, liv. xxviii. chap. 27. where he obſerves, 
that theſe Juges were bommes de ff. Homagers of the Fee, and that 
they were called Paires, Peers, Whence we may collect, that Juges 
Raithimburges, Hommes de fief, and Paires, all ſignified among the 
Franks one and the ſame Body of Men, whom we call a Fury of Peers. 
Where therefore we retain the expreſs Method of Proceeding in 
our Juriet, which the Romans uſed in their Fudicia, at leaſt in the 
Inſtances above mentioned, we have all the Probability and Reaſon 
imaginable to conclude, that we retained in Britain the Practice of 
Juries, ſuch as they are at this Day with regard to the general Inſti- 
tution, from the like Practioe in criminal Caſes among the Romans, 
which among other Parts of theic Laws was firſt introduced into this 
Country by their Conqueſts and Colonies ſettled here, an eſſential 
Part of which was the Uſe of their own Laws and Cuſtoms, as is 
mentioned before, p. 140, 141, &c. 


| There is another Inſtance of Reſemblance between the Judices of 
the Romans and the Engliſh Jury, relating to their Non-appearance 
upon Summons, and the Court granting Efſoin upon reaſonable 
Cauſe; but this having been touched upon before, p. 129, 130. the 
Reader is referred thither, — I ſhall only obſerve further, becauſe it 
has ſome Relation to the Subject, that where the Judex Citatus, or 
Jury Man, did not attend upon Summons, and ſent no Excuſe, he 
was multed a Sheep. Gellius, lib. ii. cap. 1. gives us the Form of 
the Condemnation out of Varro. Marco Terentio quando citatui 
neque reſpondit, neque excuſatus eft, ego unum ovem multam dico. — As 
Marcus Terentius hath not anſwered to his Summons, nor brought an 
Excuſe, I mult him one Sheep, We may take Notice, that all Malte 
originally were of Cattle, becauſe the Riches of antient Times con- 

Coe 2 ſiſted 
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ſiſted in them; and when Gold and Silver came to be uſed in Ex- 
change, the Mult of an Ox was valued at one hundred Aſſes, and a 
Sheep at two. Hence Money was, called Pecunia, from Pecus ; not 
becauſe Servius Tullius (as was ſuppoſed by the Antients) firſt 
ſtamped Metal with the Figure of a Bull, or Ox, or Sheep, but 
. becauſe their Riches conſiſted in Cattle. Hence perhaps we may 
find the Origin of the Word Multa, uſed by the Romans for a Fine. 
We are told by Feſtus that Multa was an O/can Word, by others 
that it was a Sabine or Samnite Word; by which is to be undetſtood 
that it was a Word of the antient Language of Italy, which was 
_ originally Eaſtern, and for the moſt Part Chaldean, as appears from 
the Etruſcan Tongue yet remaining in Inſcriptions. - Hic 


Now in the Chaldean Diale& a Sheep of the fine Wool was called 
hp melat, from whence the Greek pwyacv, for a Sheep, and as the 
Mult generally conſiſted of Sheep, the Reader, if he pleaſes, may 
derive multa from php a Sheep, at leaſt till he can find a better 
Etymology ; he may however obſerve to the preſent Purpoſe, that 
Gen. xxxiii. 19. Jacob is ſaid to have bought a Parcel of a Field of 
Hamor, Sechem's Father, for a hundred. Pieces of Money, which in 
the original Hebrew is one hundred Lambs. 


As to what relates to the Law of Juries, with the Doctrine and 
Rights attending them, I ſhall refer the Reader to the Law Books, 
and particularly to the Trials per pais, where he will find every thing 
relating to the Law of Juries and Jurors fully explained. The De- 
ſign and Intention of this preſent Tract being only toſhew, That the 
Principles and Inſtitution of a Jury werenot merely local, nar the ac- 

cidental Growth of any particular Nation or Climate, but were founded 


in 


USE AND PRACTICE OF JURIES, &. 197 
in Nature itſelf, and thoſe original Rights of uncontrouled legal 
Liberty ef Perſon, and undiſturbed Poſſeſſion e Property, which 
diſtinguiſh the Rational from the Brute Creation: — That it was a 
Policy which the Wiſdom of the Antients learnt out of the Book of 
Nature, and cultivated as a Protection for Innocence, and à Guard and 
Defence of every Rank 'of Citizens, againſt the Villainy of the Profi- 
gate, and the overbearing and dangerous Power and Oppreſſion of the 
Great *. That for this Reaſon, and with this View, the wiſeſt and 
molt civilized States adopted it into their Republics. — This was the 
Origin and Uſe of the/Auzapa or Jury among the Athenians +: This 
was the Deſign of the Inſtitution of the Fudices among the Romans; 
this is the End and Uſe of a Jary in the Engliſh Conſtitution, 


It may eee be objected, that if the Tudices addreſſed by the 
Roman Orators in their Speeches at the Bar ſignified the ſame Inſti- 
tution which we call a Jury, and which is here ſuppoſed to be 
derived from them, we ſhould find ſome mention of it as ſuch in the 
Books and Practice of the Roman civil Law; but as not the leaſt 
Remains of it are diſcoverable there, it is to be preſumed they knew 
nothing of it, and that no ſuch Inſtitution was ever received in the 
Roman Polity. — To which it may be anſwered, that the Pandects 
of the Roman Civil Law contain chiefly the Laws, Conſtitutions and 
Edicts of the Emperors, who, from the Time of the Lex Regia, by 
which Auguſtus was veſted with the Means of Arbitrary Power, 
took every Method, and laid hold of every Opportunity to eſtabliſh 


„In præſidium innocentiæ conſtituti judices. — Cie. pro P. Sylla, ad fin, 
Contra periculoſiſſimas hominum potentias conditionis omnium civium providiſſe 
judices videamĩini. Id. pro Cælio. a 

+ Aukwvoils ver  Injaey Tauras, Ariſtot, Politic. lib; ii. c. 12. 
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| the Vill f the Prince as tbe only Law. — No Wonder then, that a Pro- 


viſion in Favour of Liberty and natural Juſtice, introduced firſt into 
the Democracy of the Athenians, and thence cheriſhed under the 
Republic of Rome, ſhould by Degrees be diſcouraged, neglected, and 
at laſt laid aſide with that Republic by the Emperors, whoſe only 
Aim was to make the Prince abſolute, his Will the only Rule of 


| Law, and the Deciſions of his Creatures the only Reſource of Juſ- 


tice. — This was the Reaſon why no Remains of the Judgment by 
the Judices appear either in the Books or Practice of the Roman Civil 
Law. — This was the Reaſon why thoſe Kings of England who 


ſought Power above Law, and therefore were no Friends to Juries, 


always endeavoured to introduce the Civil Law into the Govern- 
ment of this Kingdom, as favourable to Deſpotiſm, This was 
the Reaſon why the Biſhops endeavoured at the Parliament of 
Merton to legitimate Baſtards by the Law of England, accord- 
ing to the Practice of the Civil and Canon Law, in order by Degrees 
to accuſtom the People of England to bear arbitrary Power in the 
State as well as the Church. — But it may be aſked, how came it to 
paſs, that the Biſhops, who uſed before to make what Laws they 
pleaſed in their Synods, and*enjoin what Conftitutions they thought 
proper even under a Curſe (as thoſe of the Council at Lyons ſome 
time before, and the Refuſal to grant the King any Aid, papa incon- 
fulto, and all this and much more without any Regard firſt had to 
Parliament) ſhould in this Caſe be fo humble as to apply to Parlia- 
ment for what at another time they would not ſcruple to do by their 
own Authority. — The Motive to this Condeſcenſion was a Writ of 
Inhibition from the King two Years before, 18 Henry III. to the 
Biſhops. Firmiter inhibendo, quod ſicut Baronias quas de rege te- 
nent, diligunt nullo modo præſumant concilium tenere de aliquibus 
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USE AND PRACTICE of JURIES, &. Yy$ 
que ad coronam regis attinent; vel qu# ad'perforiatti” regis vel Mhtub 
ſuum vel ſtatum comeilii ſui contingunt quod fi fecetitit Rex inde capiat 
ſe ad Baronias ſuas : Not: Patl: 19 Heu. III. Num. 17. This Ober- 
vation may ſerve as 4 Cement upott char Act, fafiy ſo called; be- 
cauſe thete ĩs no enacting Clauſe ic ĩt. antl'it is om a Nor 
what een bearer cp that Queſtion 55 


I have thus 3 to ſhew, ur te gteat Sor of 10 
Liberty, a jury, originally founded in Nature, was thence firſt 
reduced into a political Inſtitution under the Grecian Democracy, 
thence copied into the Roman Polity, from whence it is moſt pro- 
bable it was derived into the Saxon and Engliſh Conſtitution. In the 
| Management of which new Argument, I have proceeded upon Prin- 
ciples undeniably true, and Authorities of the ableſt Writers of 
Antiquity, both Grecian and Roman, to prove what ſeems to be 
the main Point in Queſtion, which is, that the Amara addreſſed 
in their Speeches by the Gresian, and the udicerby the Roman Ora- 
tors, were a different Order of Men from the Prefidents and Judges of 
the Bench, and their Office in the State as diſtin& as that of Judge 
and Jury in our Polity. The Proofs of which are interſperſed 
through the whole in their proper Places, which, joined with the 
other Circumſtances correſponding with the Uſages and Cuſtoms be- 
longing to an Engliſh Jury, taken Notice of likewiſe in the Courſe 
of the Argument, may induce the learned Reader to believe that the 
dag ufννν of the Greeks, the Judicium of the Romans, and the Jury 
of the Saxons and Engliſh, were in Principle, Intention, and Effect, 
the ſame; and that the Exgliſb Jury was an Imitation of the Roman 
Judicium brought into their Northern Conqueſts, as the Judicium 
and Judices of the Romans was a Tranſcript of the Aua5npoy or Trial 

by 
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>> TRENDS If he be of this Opinion, he will have 
Opportunity of filling this Out- line with ſuch further Obſervations 
28 may occur in reading the Greek and Roman Orators, and Which 
cannot be expected here in its full Extent, in à firſt Eſſay upon 
a Subject, which combats a received Opinion, and which perhaps 
has never been conſidered in this Light before.— But be that as it 
may; what is here advanced is ſubmitted with great Deference to 
the Correction of abler Hands, * n 
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